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A MESSAGE FROM THE PRESIDENT 
ROBERT W. BODFISH 


To the Members of the Massachusetts Bar Association: 


The cordial pledges of assistance which I have received from 
both old and new acquaintances from all sections of the state have 
satisfied me anew of the tremendous power for the benefit of all of 
us which lies in our association. I have been especially apprecia- 
tive of the assurances which I have been able to exchange with 
the president of the Boston Bar Association that these two organi- 
zations can and will work together for the lawyers of Massachusetts. 

The Boston Bar Association, the county associations, the various 
city associations, all have fields in which they can serve best. The 
state association can approach the lawyer’s problems on a state 
wide basis, seek to co-ordinate the thinking and efforts of the 
other groups. But the state association cannot accomplish its 
objectives without the support of these other associations. They, 
in turn, cannot afford to neglect the assistance throughout the 
entire state which we can offer them. 

It is therefore vitally important that they and we do not work 
to cross purposes or neglect the interest of each other. I am 
confident that there will be common objectives which will unite us 
for the common good. 

This year a more ambitious effort is to be made to support and 
initiate good legislation, and amend or oppose poor legislation. Of 
course it is to be undertaken as an assistance to the legislature 
and service to the public. Here I feel lawyers can rise to a task 
for which they have definite training. 

I have named a committee of seven, with Judge Jacob J. Kaplan 
as chairman. Each member heads a sub-committee to give particu- 
lar attention to definite fields of possible legislation. I have been 
authorized to add to this committee as new problems arise. Mem- 
bers of these sub-committees are from various sections of the state. 
It is hoped they will bring from their home communities suggestions 
for new legislation and carry to them a better appreciation of legis- 
lation proposed by others. If I have named you to one of these sub- 
committees please accept as a service to our fellow lawyers and to 
the public which we have undertaken to serve. 

There is an enlarged Grievance Committee. I trust it will have 
little to do. I know it will handle the complaints presented with 
sympathy for the complainant and fairness to the attorney. It will 
not overlook the position of local grievances committees. 

The Committee on Public Relations can be of great help in bring- 
ing a realization to both lawyers and public of their dependence 
upon each other. Excellent strides were made during the past few 
years in this field. Your suggestions will be welcomed by this 
committee. 


New members will be sought by a committee selected principally 
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from the Junior Bar Section of our association. We welcome these 
younger men and invite them to let us share their problems. 

I purposely refrain from mentioning any of the special commit- 
tees. I anticipate early reports from some of them which will do 
much to clarify some of the fundamental problems of our practice 
and open the way for possible solutions. 

I invite your suggestions. I intend to call upon many of you 
for assistance in specific tasks. Together we can make this a year 
in which the association will continue to move forward. 


ROBERT W. BODFISH, President. 





MIDWINTER MEETING, SPRINGFIELD, 
FEBRUARY 5-6, 1954 


Please send any suggestions for discussions at the sessions on 
Friday afternoon and Saturday morning. Various subjects of prac- 
tical current interest to practitioners have been suggested—such as 
Federal income tax liens, but the more suggestions there are to 
choose from, the better. 





THIRTEENTH MASSACHUSETTS LAWYERS’ 
INSTITUTE, SWAMPSCOTT, JUNE 25-26, 1954 


Suggestions for discussion at that meeting will also be welcomed. 





ELIZABETH MeCARTHY 


AB. BS. LLB. 
Qualified Handwriting and Document Expert 


40 Court Street, Boston Telephone LA(fayette) 3-2959 
Residence LI (berty) 2-3124 
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SCHEDULE OF BOSTON SOCIETY OF CIVIL ENGINEERS 
AND EASTERN MASSACHUSETTS ASSOCIATION 
LAND SURVEYORS 
OF REGISTERED ENGINEERS AND 


LECTURES ON SURVEYING 


The lectures will be held in the Society Rooms, 715 Tremont Temple, 
Boston, on Tuesday Evenings at 7 P.M. 





No. Date Subject Instructors 





1 Oct. 20, 1953 Introduction (Outline of Series) 

Closed Traverse C. O. Baird 
2 Oct. 27, 1953 Offset Lines (Single and Double 

Intersections Property Line from 

Offsets) C. O. Baird 
38 Nov. 38, 1953 Intersections (Two Straight 

Lines, One Straight Line and 


Are, Two Arcs) C. O. Baird 
4 Nov. 10, 1953 Length of Arc and Areas Bounded 

by Straight Lines and Ares Cc. O. Baird 
5 Nov. 17, 1953 Areas by D.M.D. and Rectangular 

Coordinates C. O. Baird 


6 Nov. 24, 1953 Review of the Act with Basic 

Definitions and Principles 

(Chap. 185 G. L.—Land Court) C. M. Anderson 
7 Dec. 1, 1953 Legal Responsibility of the Sur- 

veyor and Land Court Require- 


ments C. M. Anderson 
8 Dec. 8, 1953 Surveying and Legal Problems 
that I have Encountered L. A. Chase 


9 Dec. 15, 1953 Massachusetts Coordinate System 
Geographical and Grid Coordi- 


nates E. C. Houdlette 

10 Dec. 22, 1953 Taping Anderson-Chase 
Lowe-Baird 

11 Dec. 29, 1953 Instruments Speakers to be announced 


12 Jan. 5, 1953 Planning Boards si nis 


These lectures are free to all members of the Boston Society of 
Civil Engineers and the Eastern Massachusetts Association of Registered 
Engineers and Land Surveyors. 


For all other persons a fee of $10.00 per person will be charged 
for the lecture series. 
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NEWS AS TO SOCIAL SECURITY FOR LAWYERS 


(From the “Coordinator”—Newsletter of the American Bar Asso- 
ciation for October 15, 1953.) 


“Inquiries have been received as to the position of the American 
Bar Association on the issue of Social Security for lawyers. Persons 
who have followed the debate on this subject in recent years will 
recall that in 1950 the House of Delegates approved the following 
resolution at the suggestion of the Board of Governors: ‘Resolved 
that the American Bar Association opposes any legislation which 
would bring self-employed practicing lawyers within the coverage 
of the Social Security Act...’ At the recent Boston meeting the 
Standing Committee on Unemployment and Social Security, recom- 
mended that the Association reaffirm that position. However, the 
Board of Governors recommended re-referral to the Committee for 
further study and a report at the March meeting of the House. 
This recommendation was adopted by the House. Resolutions were 
introduced in the Assembly expressing disapproval of the present 
position of the Association. They were referred to the Committee 
on Unemployment and Social Security with the recommendation 
that the Committee make a survey of the opinion of both local and 
state bar associations and consult with the Conference of Bar Presi- 
dents, as to the views of the members of the bar throughout the 
nation. The results of this survey will be reported to the House 
of Delegates at its midyear meeting in Atlanta next March.” 

At the Annual Meeting of the Massachusetts Bar Association 
at Swampscott on May 23, 1953 it was 

“Voted that this association go on record as favoring the Exten- 
sion of the Social Security Law, at least, to the extent of covering 
those lawyers who wish to take advantage thereof,” (see 38 M.L.Q. 
No. 2, June 1953, p. 130). 





ACTIVITIES OF THE JUNIOR BAR CONFERENCE 


On Wednesday, May 13, 1953, the Massachusetts Bar Association 
sponsored a dinner at the Hotel Kenmore in Boston, to which were 
invited younger attorneys from all sections of the Commonwealth. 
Also present were Justices Murray and Hudson of the Superior 
Court and the Association’s Secretary, Frank W. Grinnell. The 
topic was the formation of a junior bar section. On Saturday, 
May 23d, during the Lawyers’ Institute in Swampscott, an assembly 
of the Junior Bar Conference was held. By-laws were discussed 
and adopted as printed in the “Quarterly” for June, 1953, pp. 132- 
134. Officers were elected and at the Annual Meeting of the Massa- 
chusetts Bar Association the Junior Bar Conference was admitted 
as a section of the Association (see “Quarterly” for June 1953, p. 
128). 
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Roger J. Donahue, Chairman Lawrence Urbano, Treasurer 
Frederick G. Fisher, Vice-Chairman Barbara Berry, Secretary 


Executive Council 
Philip A. Brancucci, Cambridge Edwin M. Podolak, Northampton 


John E. Connelly, Boston James T. Ronan, Salem 

James A. Crotty, Worcester John M. Shea, Pittsfield 
Michael J. Donohue, Holyoke William F. Stapleton, Holyoke 
Patricia L. Foley, Boston Thomas V. Sullivan, Lawrence 
Harold Hayes, W. Yarmouth Francis Swift, Wellesley 


Blake Thaxter, Cohasset 


The newly formed Executive Council met for dinner on Friday, 
June 26th, at the Hotel Sheraton in Worcester. Another meeting 
of the Council followed on Wednesday, August 12th, in the Hamp- 
den County Court House in Springfield. In addition to projects for 
the Junior Bar Conference, more imminent plans for the American 
Bar Convention were formulated. 

During the convention the Conference assumed the role of host 
for the junior bar groups of the country, launching their activities 
with a reception on Sunday, August 23rd, at the Bradford Hotel in 
Boston. 

The Executive Council met again, at Cohasset, on September 19th, 
at which time a winter program for the Conference was outlined. 
One point of this program consists of holding, during the coming 
season, several joint receptions with the various county bar asso- 
ciations in order to welcome newly admitted members of the legal 
profession: to invite their participation in the activities of the 
Junior Bar Conference with its attendant professional and social 
advantages. Further activities will be reported from time to time 
in the Massachusetts Law Quarterly. 


ee 





AN IMPORTANT TAX DEDUCTION FOR LAWYERS 


We are indebted to John P. Curran, Esq., of the Boston bar for 
calling attention to the following decision when it was handed down 
in April. Ed. 


Coughlin v. Commissioner of Internal Revenue, 203 Fed. 2nd 307 
(decided April 14, 1953). 


“Before Augustus N. Hand, Chase and Clark, Circuit Judges. 
“Chase, Circuit Judge. 


“The petitioner has been a member of the bar for many years and 
in 1944 was admitted to practice before the Treasury Department. 
In 1946 he was in active practice in Binghamton, N. Y., as a mem- 
ber of a firm of lawyers there. The firm engaged in general practice 
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but did considerable work which required at least one member to be 
skilled in matters pertaining to Federal taxation and to maintain 
such skill by keeping informed as to changes in the tax laws and 
the significance of pertinent court decisions when made. His part- 
ners relied on him to keep advised on that subject and he accepted 
that responsibility. One of the various ways in which he dis- 
charged it was by attending, in the above mentioned year, the Fifth 
Annual Institute on Federal Taxation which was conducted in 
New York City under the sponsorship of the Division of General 
Education of New York University. In so doing he incurred ex- 
penses for tuition, travel, board and lodging of $305., which he 
claimed as an allowable deduction under section 23 (a) (1) (A) 
I.R.C., as ordinary and necessary expenses incurred in carrying on 
a trade or business and no question is raised as to their reasonable- 
ness in amount. The Commissioner disallowed the deduction and 
the Tax Court, four judges dissenting, upheld the disallowance on 
the ground that the expenses were non-business ones ‘because of 
the educational and personal nature of the object pursued by the 
petitioner.’ 

“The Tax Court found that the Institute on Federal Taxation 
was not conducted for the benefit of those unversed in the subject 
Federal taxation and students were warned away. In 1946, it was 
attended by 408 attorneys, accountants, trust officers, executives 
of corporations and the like. In 1947, over 1500 of such people 
from many states were in attendance. It was “designed by its 
sponsors to provide a place and atmosphere where practitioners 
could gather trends, thinking and developments in the field of 
Federal taxation from experts accomplished in the field.” 


“Thus there is posed for solution a problem which involves no 
dispute as to the basic facts but is, indeed, baffling because, as is so 
often true of legal problems, the correct result depends upon how to 
give the facts the right order of importance. 


“We may start by noticing that the petitioner does not rely upon 
section 23 (a) (2) which permits the deduction of certain non-trade 
or non-business expenses, but rests entirely upon his contention 
that the deduction he took was allowable as an ordinary and neces- 
sary expense incurred in the practice of his profession. The ex- 
penses were deductible under section 23 (a) (1) (A) if they were 
‘directly connected with’ or ‘proximately resulted from’ the 
practice of his profession. Kornhauser v. United States, 276 U. S. 
145, 153, 48 S. Ct. 219, 220, 72 L. Ed. 505. And if it were usual 
for lawyers in practice similar to his to incur such expenses they 
were ‘ordinary.’ Deputy v. DuPont, 308 U. S. 488, 495, 60 S. Ct. 
363, 84 L. Ed. 416. They were also ‘necessary’ if appropriate and 
helpful. Welch v. Helvering, 290 U. S. 111, 54 S. Ct. 8, 78 L. E. 
,< - 


“In Welch v. Helvering, supra 290 U. S. at page 115, 54 S. Ct. at 
page 9, there is a dictum that the cost of acquiring learning is a 
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personal expense. But the issue decided in that case is far removed 
from the one involved here... . 

“T. R. 111, ss 29.23 (a)-5, makes clear that among the expenses 
which a professional man may deduct under Section 23 (a) (1) (A) 
are dues to professional societies, subscriptions to professional 
journals, and amounts currently expended for books whose useful 
life is short. Such expenses as are here in question are not ex- 
pressly included or excluded, but they are analogous to those above 
stated which are expressly characterized as allowable deductions. 

“(1) This situation is closely akin to that in Hill v. Commissioner, 
4 Cir., 181, F. 2d 906, where the expenses incurred by a teacher 
in attending a summer school were held deductible. The only dif- 
ference is in the degree of necessity which prompted the incurrence 
of the expenses. The teacher couldn’t retain her position unless 
she complied with the requirements for the renewal of her teaching 
certificate; and an optional way to do that, and the one she chose, 
was to take courses in education at a recognized institution of 
learning. Here the petitioner did not need a renewal of his license 
to practice and it may be assumed that he could have continued 
as a member of his firm whether or not he kept currently informed 
as to the law of Federal taxation. But he was mora!ly bound to 
keep so informed and did so in part by means of his attendance 
at this session of the Institute. It was a way well adapted to ful- 
fill his professional duty to keep sharp the tools he actually used in 
his going trade or business. It may be that the knowledge he thus 
gained incidentally increased his fund of learning in general and, 
in that sense, the cost of acquiring it may have been a personal 
expense; but we think that the immediate, over-all professional 
need to incur the expenses in order to perform his work with due 
regard to the current status of the law so overshadows the personal 
aspect that it is the decisive feature. ... 

“Decision reversed and cause remanded for the allowance of 
deduction.” 





THE TAX-DEDUCTION AND CONTINUING 
EDUCATION OF THE BAR 


The tax deduction opinion emphasizes the work of the American 
Law Institute. 

The appointment of a New England man, Lowell S. Nicholson, 
of Boston and Salem, to the Committee on Continuing Legal Educa- 
tion of the American Law Institute, has just been announced. This 
committee acts for both the American Law Institute and the Ameri- 
can Bar Association, and it has to do with the continuing education 
of lawyers after their admission to the bar. 

This field of education is one with which Mr. Nicholson became 
familiar during his years as Dean of Northeastern University 
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School of Law, when he built up its graduate Division. He has 
now returned to private law practice at 10 State St., Boston, but 
we are glad that he is continuing his activities in connection with 
the post-admission work for the benefit of New England lawyers. 
This sort of work is becoming recognized more and more widely 
as one essential to lawyers if they are to be prepared, in these 
changing times, to serve the public adequately. 





MORE LIEN TROUBLE FOR LANDOWNERS 
AND CONVEYANCERS? 


Both the Federal and State Governments seem to have an urge, 
conscious or unconscious, to make land titles more and more un- 
marketable by ambiguous or ill considered statutes; but is it wise 
to deal in this way with the basic asset of the Commonwealth? 

In the “Quarterly” for April 1953 (pp. 55-61) we discussed fed- 
eral income tax liens and two federal decisions by divided courts 
in which the minority opinions seemed far more convincing than 
those of the majority which have seriously affected the long estab- 
lished practice of generations in the matter of mortgage fore- 
closures. The bar may well hope that someone will carry a case 
to the Supreme Judicial Court. Only in that way can we find out to 
what extent landowners in Massachusetts are to be penalized by 
reduction of the value and marketability of their land because of ill 
considered federal interpretations by slender judicial majorities, 
as applied by Federal bureaucrats in the teeth of more thoughtful 
and more convincing opinions of minority judges and in the teeth 
of our statutes and recording practice for generations. 


Old Age Assistance Liens 


Now we come to old age assistance liens. We received the fol- 
lowing letter during the summer with request that something 
be done about it. As the first step, we print it and ask the bar to 
think about it. 


The Letter 
Editor “Massachusetts Law Quarterly”: 


“T call your attention to an aspect of the present law relative to 
the foreclosure of mortgages which has already caused me and an 
innocent purchaser from one of the banks which I represent con- 
siderable trouble and financial loss, and which, in my opinion, bids 
fair to cause much more anguish among conveyancers unless some- 
thing is done to correct it. 

“By Section 14 of Chapter 244 of the General Laws, the procedure 
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in foreclosure under power of sale is specifically set forth with a 
provision that the deed given under the foreclosure shall convey 
the premises subject to... ‘outstanding tax titles, municipal or other 
public taxes, assessments, liens or claims in the nature of liens, 
and existing encumbrances of record created prior to the mortgage, 
whether or not reference to such... liens or encumbrances is made 
in the deed;’. It seems obvious that the words ‘created prior to 
the mortgage’ modifies only the words ‘existing encumbrances of 
record’ and that the word ‘municipal’ applies both to the words 
‘assessments’ and ‘liens’. At the time the statute was last amended 
in 1920, the practice of acquiring the lien on real estate in behalf 
of a municipality to secure repayment of money paid under the 
Old Age Assistance plan was, so far as I am aware, unknown. That 
practice is now full blown and references to such liens are becoming 
increasingly numerous in the indices of the various registries. If 
such assistance and a notice of lien be recorded subsequently to the 
mortgage, question is whether under the quoted words from the 
above-mentioned statute the foreclosure would convey the premises 
subject to that lien. Such an interpretation was made by a Boston 
lawyer, and a title depending upon a recent foreclosure of a mort- 
gage where such a lien had been recorded subsequent to that 
mortgage was refused by him although the offices of the City 
Solicitor and of the Old Age Assistance Department state un- 
equivocally that the foreclosure wiped out the lien. 

“T have talked with some men of experience in conveyancing and 
it is suggested the only practical solution to the problem is an 
amendment of the above-mentioned statute making it clear that 
the liens which survive the mortgage are only those for betterments, 
water rates and real estate taxes or the possible addition of a new 
paragraph or section expressly making liens for any other purpose 
subject to being wiped out by the foreclosure of any mortgage re- 
corded prior in time to such liens. 


“T would appreciate having your reaction.” 


Comment 


We challenge the suggestion that the title was not good. The old 
age assistance lien must be recorded and is an “encumbrance of 
record” which must be “created” by recording “prior to the mort- 
gage” in order to hold against the mortgage. See Chapter 118a 
Sec. 4 quoted on page 16 of this issue. When the foreclosure section 
14 is read with the old age lien statute we see nothing to suggest a 
legislative intent to wreck mortgages and violate the ancient princi- 
ple of the recording acts. Are we wrong? We invite an answer, 
and a convincing one, as the matter is serious and far-reaching. 
Titles should not be turned down without good reason. 


Punctuation of Statutes 


We also question the punctuation by comma between “lien” and 
“and” in Section 14 as misplaced and misleading if Section 14 is 
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read without reference to Section 4 of Chapter 118a. This seems 
merely an incidental question, but it suggests the problem of punc- 
tuation in statutes, especially mistaken or doubtful punctuation. 
Section 14 of Chapter 244 first appeared in Section 257 of Chapter 
257 of 1918—a chapter of 478 sections covering about two hundred 
pages of “corrections” submitted by the commissioners on the 
General Laws of 1920. (See “Preliminary Report’”.) In such a 
statute, punctuation is not likely to attract attention. While it does 
not seem to affect the question discussed above, it may arise at any 
time and when, as and if, material the references in Bouvier’s ““Law 
Dictionary” (Rawle’s Revision) Vol. II p. 795 under “Punctuation” 
and Com. v. Kelley 177 Mass. 221, should be examined. 
F. W. G. 





THE MASSACHUSETTS ARCHIVES 


The following State House “Release” of October 21 was received 
by the Editor. It deserves attention. 


“State House, BOSTON—Secretary of State Edward J. Cronin 
said this week he would ask the 1954 Legislature to initiate action 
to remedy the “deplorable” condition of the Massachusetts Ar- 
chives. 

“Cronin has filed a bill providing for a special commission to study 
and report upon accommodations and facilities for housing the 
priceless collection of historical documents and important records. 
The commission would comprise three persons appointed by the 
governor, a state senator, two representatives, the director of the 
Massachusetts Historical Society and the State Archivist. 

“*The rich historical lore of our Commonwealth is presently 
housed in crowded, antiquated quarters which are neither fire- 
proof nor protected against the elements,’ Cronin said, adding 
that officials of the National Archives in Washington were aghast 
at conditions in the State House on a recent visit. 

“Cronin pointed out that little or no provisions presently exist 
to permit the public display of such interesting exhibits as the 
original Bay Colony charter, Indian treaties, early maps and cor- 
respondence written by President George Washington, Samuel 
Adams, John Hancock and other figures famed in history. 

“Agitation for a quick remedy was voiced last year by partici- 
pants in the annual Student Government Day program and was 
followed by sympathetic support from historical societies and 
public-spirited citizens concerned with the preservation of valuable 
records. 

“Repeated attempts have been made to gain executive and legis- 
lative support both by Secretary Cronin and his predecessor for the 
creation of a new Archives building which would be fire-proof, air- 
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conditioned and suitable for the public display of interesting exhibits. 

“Cronin declared that a concerted effort would be made in 1954 
to correct the present situation and he added that he would welcome 
support for his proposed legislation from all citizens interested in 
the preservation of Massachusetts historical records.” 





NOTE ON THE NEW SUBDIVISION CONTROL LAW 


The new Act (chapter 674 of 1953) was approved by the Governor 
on the Fourth of July and took effect, under Amendment XLVIII 
to the Massachusetts Constitution. The Referendum, Part I, on 
October 2nd. There may be some reason to suspect that the Legis- 
lature intended to defer the effective date of the Act to the first 
of January, 1954. A comparison of the draft bill, House No. 2249, 
prepared by a joint committee of the Conveyances’ Association and 
the Abstract Club and reported by the Special Commission on Plan- 
ning & Zoning (chapter 55 of the Resolves of 1951 and chapter 89 
of the Resolves of 1952) with the statute as enacted reveals that in 
five places the words “The effective date of this Act” was stricken 
out and the words “The first day of January, nineteen hundred and 
fifty-four” were substituted. There seems to be little reason for 
making this change unless the effective date were changed accord- 
ingly, yet nothing in the statute as enacted does in fact change the 
effective date. The result appears to be that in general the Act 
is now in effect, but that particular portions of its operation are 
deferred. This may have been exactly what was intended by the 
Legislature. However, many members of the Bar seem to be under 
the impression that no part of the Act takes effect until January 
first. 

One aspect of the Act which is now in effect is that which relieves 
the various registers of deeds (and the Land Court) of the burden 
of determining whether or not a plan submitted for recording de- 
picts a subdivision. This determination is now the function of the 
planning board itself, and Section 81P of the new Act sets up what 
is believed to be a reasonably simple and expedient method of 
establishing (where such is the fact) that a plan does not show 
a subdivision and therefore does not need planning board approval. 
To make the relief of the register effective, it was deemed necessary 
to forbid him to accept a plan unless it is endorsed by the planning 
board either as approved or as not needing approval. 

This is a change in practice which ought to work well, but it 
would be too bad if the bar, overlooking it at first, should travel to 
the Registry, or to the Land Court, and then have to travel back 
to the planning board for a simple endorsement. 

RICHARD B. JOHNSON 

Any questions about this new act are invited. Ed. 
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REPORT OF FEDERAL TAX LIAISON COMMITTEE 
WITH RESPECT TO FEDERAL ESTATE 
TAX RETURNS 


The Federal Tax Liaison Committee for Massachusetts has dis- 
cussed a number of problems with Thomas E. Scanlon, District 
Director of Internal Revenue for Massachusetts, and his staff. 
Among other matters the Committee has urged that Federal estate 
tax returns be processed more promptly in order to facilitate the 
completion of administration of estates. The group supervisor in 
charge of auditing Federal estate tax returns stated that in a 
number of instances the returns could be processed and closed with 
a minimum audit, or no audit at all, if the requisite data were 
filed with the returns. Pursuant to request he has prepared a 
summary list of suggestions to avoid the most common errors or 
omissions in estate tax returns. He states that if these suggestions 
are followed, a return will have a much better chance of being 
processed and closed quickly, perhaps without the necessity of field 
audit. These suggestions are published herein as the most effective 
way of making them known to the bar of Massachusetts: ° 


SUGGESTIONS TO FACILITATE THE CLOSING OF 
FEDERAL ESTATE TAX RETURNS 


In addition to adherence and compliance with the provisions of 
Regulation 105, together with observance of the instructions 
contained on Form 706, it is felt that the following additional 
detail would be helpful: 


Schedule A 

Include assessed value in the description, breaking it down to 
land area and value, and buildings and value. If sold state so giv- 
ing date of sale and selling price. If an appraised value is used, 
submit name and address of the appraisers. 


Schedule B 

Be careful in listing number of shares and description of stocks 
and par and description of bonds with accrued interest on bonds 
as a separate item. Dividends declared just prior to death and 
paid afterward are frequently omitted. Submit all detail relied 
upon in the valuation of close corporations. Submit all detail in 
investment accounts carried on balance sheets. This detail should 
be submitted as exhibits. 


Schedule D—Insurance 

Submit Form 712 for all policies. If there is any uncertainty 
about the taxability of a policy, submit photostatic copies of the 
policy and statements and dates of payment of premium together 
with the name and address of the person making the payment. 


Schedule E—Jointly Owned Property 
Describe all assets completely if contribution is claimed. Submit 
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affidavits of joint owners. Differentiate between joint ownerships 
and tenancies by the entirety. 


Schedule F—Other Miscellaneous Property 


Describe carefully all assets not included in prior schedules. 
If a partnership interest or interest in a trust is included, submit 
partnership agreements and trusts, together with any amendments 
thereto. In the case of a partnership or sole proprietary interest, 
submit the same information as in valuing close corporations. 


Schedule G—Transfers 


On all transfers gives dates of transfers, names of donees and 
complete description of assets transferred. If taxability is to be 
contested, submit evidence relied upon. 


Schedule H—Powers of Appointment 


Submit all instruments containing the powers noted, together 
with complete inventories of the appointed property. 


Schedule M 


Full computation by which the marital deduction is arrived at 
must be submitted with the return. 


Schedule N 


Submit acceptances from the several exempt legatees and de- 
visees. Submit affidavit of no contest to allowance of the will. If 
there has been a contest and a compromise agreement, submit copy 
of same. Submit full computation used in arriving at the exempt 
and taxable portion of the residue. 


By recent executive order the following returns have been 
transferred from Washington to the various District Directors. 

(a) All estate tax returns, Forms 706 and 706 NA, indicating 
date of death subsequent to December 31, 1950, together 
with any related preliminary notices, Forms 704 and 705, 
and any related gift tax returns filed by the decedent. 

(b) All taxable gift tax returns, Form 709, except for the years 
1924 and 1925, and all nontaxable returns for 1944 and sub- 


sequent years, together with the related donee returns, 
Form 710. 


Accordingly all communications from taxpayers and attorneys 
relating to the above should be addressed to the District Director 
of Internal Revenue for Massachusetts at Boston rather than the 
Internal Revenue Service in Washington. 

Respectfully submitted, 
CHARLES D. Post, 
Representative of the Massachusetts Bar Association 
on the Federal Tax Liaison Committee. 


October, 1953. 
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A PROBLEM REGARDING THE ADMINISTRATION 
OF OLD AGE ASSISTANCE 
By PuHIuip H. BALL, JR. 


When the legislature enacted Chapter 801 of the Acts of 1951, the 
so-called “lien law” relating to recipients of Old Age Assistance, 
it took a step forward toward the elimination of abuses under the 
pre-existing system for providing aid in cases where the recipients 
held an interest in real estate. 

Recently there has come to my surprised attention an unfortunate 
practice of the Department of Public Welfare and the local Boards 
of Public Welfare under its supervision, which I am sure is contrary 
to the spirit and letter to Section 4 of both the 1951 Act and Chap- 
ter 118a of the General Laws to which it applied. Recourse is made 
in this instance to the pages of the “Quarterly” rather than to the 
courts for the simple reason that the persons concerned do not 
have money available to assert their rights through legal proceed- 
ings. Also, it is my feeling that their case is one of many situa- 
tions which the bar should consider and use its influence to correct. 

The part of Chapter 118a, Section 4, pertinent to this discussion 
reads as follows: 

“. . The town shall place on record in the proper registry 
of deeds, or registry district of the land court as the case 
may be, an instrument in writing and under seal executed in 
common form and acknowledged in the same manner as deeds 
for real property creating a lien upon such real estate for the 
amount of assistance paid by it, including amounts paid subse- 
quently to the recording of the lien, which lien shall be prior 
to any lien thereafter recorded or registered and shall be 
notice to a subsequent purchaser, assignee or encumbrancer 
of the existence and nature of such lien. The instrument shall 
be recorded or registered without fee. Such lien shall be en- 
forceable by a bill in equity filed in the superior court for the 
county wherein the real estate is situated... .” 

The actual practice of the Department of Public Welfare is to 
declare ineligible for further assistance any person who gives a 
deed after a lien has been recorded against his property. In my 
particular case in an effort to avoid the expense of otherwise un- 
necessary administration of their estates, two old people, who own 
their very modest home jointly (subject to a bank mortgage), gave 
a deed to a grandson who had helped them financially and physi- 
cally to a very considerable decree, reserving to themselves “and the 
survivor of them the right to use and occupy the above described 
premises during the terms of their natural lives and the life of the 
survivor of them.” 

What was improper about such a deed? How can the Department 
of Public Welfare say that they have “divested themselves of a re- 
source” so as to render themselves ineligible for further aid? How 
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could the legislature have said in any plainer language that any one 
receiving an interest in real estate from Old Age recipients after 
liens have been recorded against the recipient’s interest in real 
estate, takes that interest subject to whatever claim the town may 
ultimately have in the premises? 


So far I have had telephone conferences and correspondence with 
the local Welfare Office, telephone conferences and correspondence 
with the head of the Springfield District Office, a telephone 
conference with the State Director of Field Operations and 
Attorney General who advises the Department of Public 
Welfare on legal questions. Somehow none of the _ people 
I have talked with seem to grasp what appears to be the fact that 
a deed of encumbrance recorded after a lien under Section 4 does 
not in any way diminish or weaken the claim which the town 
has under such a lien. Apparently we have a state wide situation 
where the law says one thing and the operating regulations of the 
Administrative Department say something completely inconsistent 
with the law. The pathetic part about it is that the old people 
who need the semi-monthly checks for the bare necessities of life 
are in no position to assert their rights. 

PHILIP H. BALL, JR. 
Greenfield. 


Comment 


From a hasty examination, Mr. Ball’s position seems to us sound, 
and as the aged couple who gave the deed to their grandson reserved 
to themselves life estates they seem to come within the express 
wording of the first paragraph of Section 4, which reads: 

“Section 4. The ownership by an applicant or recipient of an 
interest in vacant land from which no income is derived, or the 
ownership of an interest in real estate by an applicant or recipient 
who resides thereon or who, in the opinion of the board, is residing 
elsewhere than on such real estate because of physical or mental 
incapacity, shall not disqualify him from receiving assistance under 
this chapter; provided, however, that the town shall take a lien on 
such property as a condition of granting old age assistance, as 
hereinafter provided.” 


We believe Mr. Ball is right. Are we wrong? Comment is invited. 
F. W. G. 





IS “THINKING” OUT OF FASHION? 


In the “Monitor” of June 8th Prof. McGeorge Bundy was quoted 
as saying 

“There is a tendency today to think that anyone who is standing 
still and thinking is paralyzed”’. 








18 MASSACHUSETTS LAW QUARTERLY 


Perhaps this remark deserves pondering as there appears to be 
considerable evidence in support of it in our declamatory present. 

We have occasionally quoted, and most recently in the “Quar- 
terly” for August 1953 (pp. 6-7), the statement of the late Andrew 
C. McLaughlin of Chicago. 


“. , . the hope for successful popular government—and in very 
fact its justification—is based upon the willingness of people 
tO think.” . ... 


“One thing appears to be certain; individual liberty, law, limited 
government, federalism, local and personal responsibility and power 
—all these cannot continue unless supported by intelligence and by 
some portion of that earnestness and consecration which estab- 
lished our constitutional principles and enabled America to sur- 
i, ae 

Our government emerged from controversy and its nature is 
such that it must “survive” through controversy. The “Founding 
Fathers’—not merely a few but a good many in various walks 
of life—did some thinking, partly because they had more time than 
many people think they have now, but, mainly, because they real- 
ized that they needed a government which had to be thought out 
through controversy. One of the great pillars, if not the keystone 
of the arch which, as architects they thought out was the principle 
of local government as a powerful stimulant, even if gradual, of 
responsible thinking by local individuals on both local and federal 
levels. To what extent can we forget, neglect or ignore their 
thinking and retain the strength of the government which they 
produced? Think it over, particularly those of you of the rising 
generation through whose controversies the government must sur- 
vive for the “long haul.” We frequently hear men of varying 
ages speak in condescending or even contemptuous tones of the 
18th-century thinkers. That is their privilege; but is it a balanced 
way to think on the road to that elusive intangible called “judg- 
ment,” or sometimes “wisdom” or “vision’’? 

r. F. & 
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THE AMERICAN BAR CENTER 


The need for a national center for the legal profession was 
forcibly expressed by many speakers at the Diamond Jubilee meet- 
ing of the American Bar Association in Boston. 

There was general agreement among those present that new 
headquarters for the organized Bar, plus a center that would co- 
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The Present Inadequate Quarters of the American 
Bar Association in Chicago 
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ordinate research into important legal problems, was essential to 
continued progress within the profession, and to greater contribu- 
tions to the public good on the part of members of the Bar. 

The American Bar Center, now under construction on Chicago’s 
Midway, is designed to meet these needs. It is being financed by 
lawyers through contributions to the American Bar Foundation, 
a non-profit corporation established to build and operate the Cen- 
ter, and to carry on an extensive program. Headquarters of the 
American Bar Association will be in the Center, as will a library 
of material not now available in any one spot. 

Total cost of building the Center will be approximately $2,000, 
000. A bequest by the late William Nelson Cromwell, plus many 
former contributions by various lawyers, however, made it neces- 
sary to seek only $1,500,000 from the profession as a whole in order 
to finance the project. More than half of this sum already has 
been raised in a current campaign headed by George Maurice Mor- 
ris, Washington attorney and past President of the American Bar 
Association. 

Massachusetts lawyers already have pledged more than half of 
the $48,030 they have been asked to contribute as their share of 
the $1,500,000 goal. Charles B. Rugg of Boston is directing the 
campaign throughout the state, while local drives are being con- 
ducted by Ralph G. Boyd in Boston; Ray C. Wingate in Fall River; 
Maurice K. Brownell in New Bedford; Ralph C. Jandreau in 
Springfield; and Bradley B. Gilman in Worcester. 

The association today is housed in an old-fashioned residence on 
Chicago’s “Near-north” Side, which is entirely unsuitable for ef- 
ficient office operations. The quarters are crowded; there are no 
elevators; and no space is available even for small committee 
meetings. 

Furthermore, not even all of the A.B.A. activities could be 
housed in this building. The American Bar Journal occupies a 
building of similar vintage across Dearborn Street, while other 
departments operate from rented space in Chicago, Denver and 
Omaha 

The American Bar Center, on the other hand, will be entirely 
modern in design. It will be functional in purpose. All depart- 
ments of the American Bar Association (with the exception of its 
Washington office) will be under one roof. 


Of no less importance will be the establishment of the Legal 
Research Center in these buildings. Here, for the first time, will 
be assembled all the publications of the organized Bar in the 
United States and Canada (and eventually in all the nations of 
the free world) as well as the results of research by law schools 
and universities. Assurance of co-operation from virtually all 
such organizations and educational institutions promises that the 
availability of such a collection will provide the legal profession 
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with one of its greatest assets. Much duplication of work will be 
avoided, and a degree of co-ordination of research, hitherto im- 
possible, will be possible. It is planned to have micro-film facili- 
ties in the building, so that copies of any document may be made 
quickly and forwarded to any individual, association or institution 
that requests them. 


Since its reorganization in Boston in 1936 the American Bar 
Association has been rendering more and more service to the 
public and to lawyers throughout the country than is commonly 
realized—either by the public or the lawyers. The development 
of this legal center in Chicago will enable it to do much more. 
Give what you can. 

ALLAN H. W. HIGGINS, 


Chairman of the Building Committee, 
American Bar Foundation. 


Checks should be made payable to American Bar Foundation 
and mailed to Charles B. Rugg, Massachusetts Finance Director, 
50 Federal St., Boston, Mass. 





Architect’s model of the American Bar Center now under con- 
struction across Chicago’s Midway, from the University of Chicago. 
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AN OUTLINE AND GUIDE IN PROCEEDINGS FOR 
REORGANIZATION OF CORPORATIONS UNDER 
CHAPTER X OF THE BANKRUPTCY ACT 


BY 


JACOB J. KAPLAN* 


On July 7, 1952 the Congress adopted amendments to the several 
chapters of the Bankruptcy Act which became effective October 7, 
1952. While the amendments specifically applicable to Chapter X, 
which deals with corporate reorganizations were not numerous, 
some are of a novel and substantial character. The interrelation 
of Chapter X with the provisions of Chapters I to VII also make 
some of the amendments to these earlier chapters of significance to 
one dealing with the matter of corporate reorganization. It has, 
accordingly, seemed to the author to be desirable at this time to 
state in a brief form and in a chronological order, so far as may be 
possible, the substance of the provisions of Chapter X so that those 
who may have occasion to make use of its provisions will have a con- 
venient guide for such use. Such a guide, it is thought, will be 
particularly useful for those using the Chapter for the first time 
or only occasionally. It is also believed that it will be of value to 
those, who make more frequent use of the Chapter, to view the re- 
quirements of the Act in the perspective and order which the guide 
presents, since the statutory arrangement of the Chapter may 
result in some confusion and possibly overlooking of important pro- 
visions. For example, the significant authority vested in the 
Trustee to take possession of mortgaged property away from a 
mortgagee in possession is to be found not in Article VIII dealing 
with the Trustees’ powers, but in Article XIV dealing with “prior 
proceedings”’. 

So far as the interrelation of Chapter X to the other portions 
of the Bankruptcy Act is concerned, Chapter X provides (§ 102) 
that with certain exceptions presently noted the provisions of 
Chapters I to VII inclusive apply so far as not inconsistent with or 
in conflict with the provisions of Chapter X. This incorporates 
into Chapter X the provisions (not inconsistent) of all portions of 
the Bankruptcy Act except those dealing with Farm Relief and 
Railroad Reorganization (Chapter VIII), Readjustment of Debts 
of Public Agencies or Instrumentalities (Chapter IX), Arrange- 
ments in General (Chapter XI), Real Property Arrangements by 
persons other than Corporations (Chapter XII) and Wage Earners’ 
Plans (Chapter XIII). 

Certain sections of the earlier Chapters I-VII thus incorporated 
in Chapter X by reference are, however, stated not to be applicable 
unless an order is entered that bankruptcy be proceeded with pur- 
suant to the provisions of Chapters I-VII. These sections are 23, 





*Of the Boston Bar. 
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relating to jurisdiction to try controversies; 57h, dealing with liqui- 
dation of secured claims; 57n, dealing with the method and time of 
proving claims; 64, dealing with priorities; and 70f, dealing with 
the appointment of appraisers and the sale of appraised property 
(§ 102). 

In the outline of Chapter X herewith presented attention is called 
to the more important provisions of Chapters I to VII thus made 
part of Chapter X. However, a summary of all of the provisions 
of these earlier chapters is beyond the scope of this outline. 

Reorganizations under Chapter X may have serious consequences 
under Federal Income Tax Laws, according as one method or the 
other is used. The relation of a Chapter X reorganization to income 
tax is only partially contained in Chapter X. For a complete under- 
standing, the appropriate provisions of the Revenue Code must be 
studied. The guide refers to these provisions so that those formu- 
lating a plan may have them in mind. 


General Outline 
Briefly stated, a Chapter X reorganization follows the following 
general outline. This general statement is followed herein by a 
detailed outline of the proceedings. 


General Outline of Proceedings Under Chapter X for Reorganization 
of a Corporation 
Petition Filed and Approved. 
Trustees Appointed, or Debtor Continued in Possession. 
First Hearing as to Continuance of Trustees’ or of Debtor’s 
possession. 
4. Time Fixed for and 
a. Proving of Claims. 
b. Submitting Information by Trustees or Examiner. 
c. Submitting a Plan to Court, or Report of Reasons why a 
Plan Cannot be Submitted. 
d. Classification of Creditors and Stockholders. 
e. Finding of Solvency or Insolvency. 
f. Reference to SEC. 
Submission of Plan to Creditors and Stockholders 
a. Court’s Opinion. 
b. Sending Plan with Court’s Opinion, Report of SEC and 
other information to Creditors and Stockholders. 
Hearing on and Approval of Plan. 
Submission of Plan for Acceptance. 
Hearing on Confirmation. 
Consummation. 
10. Dismissal of Proceedings if Reorganization fails. 
11. Report on Consummation. 
12. Settlement of Disputed Claims. 
13. Application for Allowances and Hearing Thereon. 
14. Final Decree. 
15. Forfeiture to Debtor of Unclaimed Securities and Cash. 


go PO ps 


or 
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Detailed Outline of Proceedings for Reorganization of a Corporation 
under Chapter X of the Bankruptcy Act 


When Is Chapter X Applicable? 
1. The debtor must be a corporation’ which could be adjudged a 
bankrupt; but a railroad corporation, although it may not be 
adjudged a bankrupt, may be the subject of a Chapter X pro- 
ceeding if it is not subject to Chapter VIII, § 77 (§§ 106, 126). 

a. This excludes from the operation of Chapter X municipal, 
insurance and banking corporations, building and loan associa- 
ciations (Ch. III § 4) and common carrier railroads engaged 
in the transportation of persons or property in interstate com- 
merce except a suburban or interurban electric railway which 
is not operated as part of a general railroad system or which 
does not derive more than 50% of its operating revenues from 
the transportation of freight in standard freight cars (Ch. 
VIII, § 77M). 

b. Corporations are defined as including all bodies having 
the attributes of a private corporation including business trusts 
(Ch. I, § 4 (8) ). 

The corporation’s indebtedness must include some debts which 
are secured, otherwise Chapter XI is available to the corpora- 
tion and Chapter X is not. 


bo 


Petition 

3. The petition may be filed voluntarily by the corporation or it 
may be filed by three creditors or an indenture trustee having 
non-contingent liquidated claims aggregating $5,000 or over; 
provided that no other petition by or against the corporation 
is pending under Chapter X (§ 126). The filing fee is $100 if 
no bankruptcy proceeding is pending; otherwise $70 (§ 132). 

4. The petition may be filed in a pending bankruptcy proceeding 
either before or after adjudication of the corporation (§ 127). 

5. If a bankruptcy proceeding is pending the petition must be 
filed in the Court having jurisdiction of that proceeding; but 
if no other proceeding is pending it may be filed with the Court 
in whose territorial jurisdiction the corporation has had its 
principal place of business or its principal assets for the pre- 
ceding six months or for a longer portion of the preceding six 
months than in any other jurisdiction (§ 128). 

6. If the corporation is a subsidiary of another, an original peti- 
tion by or against it may be filed either as provided in the next 
preceding paragraph or in the Court which has approved the 
petition by or against the parent (§ 129). 


In the absence of other reference the sections referred to are part of 
Chapter X. 

1Section numbers are stated in their sequence in Chapter X. The official 
code numbers are in each instance greater by 400, e.g. Section 126 of Chapter 
X is 11 U.S.C. 526 
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Necessary allegations of the Petition if filed by the Corporation 
(§ 130). 

a. That the corporation is insolvent or unable to pay its 
debts as they mature. 

b. The facts necessary to show the jurisdiction of the Court 
under Chapter X. 

c. The nature of the corporation’s business. 

d. The corporation’s assets, liabilities, capital stock and 
financial condition. 

e. A statement of the facts known to the petitioner as to the 
nature of and as to all courts in which there are pending pro- 
ceedings affecting the property of the corporation. 

f. The status of any pending plan of reorganization, read- 
justment or liquidation affecting the property of the corpora- 
tion, whether or not in connection with any judicial proceeding. 

g. The specific facts showing the need for relief under 
Chapter X and why adequate relief cannot be obtained under 
Chapter XI (dealing with arrangements). Since Chapter XI 
deals only with unsecured indebtedness (§ 308 (1) (2) ) the 
fact that the corporation has indebtedness which is secured by 
the corporation’s property is a fact the statement of which is 
sufficient to satisfy this requirement. 

h. The fact that the petitioner desires to effect a plan of re- 
organization. 

i. The petition must be verified under oath (Ch. IV, § 18c). 
If the petition is filed by creditors or an indenture trustee, 
it must in addition to the foregoing necessary allegations, 
allege: 

a. That the corporation was adjudged a bankrupt in a pend- 
ing proceeding; or 

b. That a receiver or trustee has been appointed for or has 
taken charge of all or the greater part of the corporation’s 
property in a pending bankruptcy proceeding; or 

c. That an indenture trustee or a mortgagee under a mort- 
gage is by reason of a default in possession of all or the greater 
portion of the property of the corporation; or 

d. That a proceeding to foreclose a mortgage or to enforce 
a lien against all or the greater portion of the property of the 
corporation is pending; or 

e. That the corporation has committed an act of bankruptcy 
within four months prior to the filing of the petition. 

Upon the filing of a petition by creditors or an indenture 
trustee, a copy of the petition, together with a subpoena return- 
able within ten days, or such longer time as the Court may have 
fixed, for cause shown, must be served upon the debtor. Service 
must be made at least five days prior to the return day. Per- 
sonal service as of a summons in a civil action is required; but 
if personal service cannot be made within the time allowed, 
then notice must be given by publication in the same manner 
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as provided for notice by publication in suits in the Federal 
courts to enforce an equitable lien, except that unless the Court 
otherwise directs, the order shall be published only once and 
the return day is at least five days after such publication (§ 133; 
Ch. IV, § 18a). 
Answer to the Petition 

a. By the Debtor (§ 136). 

Within ten days after service, or within such further time 
as the Court for cause shown allows, the corporate 
debtor may file an answer controverting any of the facts 
alleged in the petition. 

b. By a Creditor, Indenture Trustee or Stockholder (§ 137). 

Prior to the first hearing to be held after the appreval of 
the petition (P. 29 hereinafter; § 161 of Chapter X) 
an answer controverting the allegations of the petition 
may be filed by any creditor or indenture trustee; or if 
the debtor is not insolvent, by any stockholder of the 
debtor (§ 187). All pleadings setting up matters of 
fact must be verified under oath. (Ch. IV, § 18c). 

Approval of the Petition 

a. Upon the filing of a petition by the corporation, or if the 
corporation does not by its answer put in issue any ma- 
terial allegation of the petition, the judge enters an 
order either approving the petition, if he is satisfied that 
it has been filed in good faith and in compliance with 
the requirements of the Chapter, or if he is not so satis- 
fied, dismissing the petition (§§ 141, 142). 

Generally the order is entered ex parte upon the filing 
and presentation of the debtor’s petition. However, such 
order may be delayed and an answer may have been 
filed by creditors or an indenture trustee or stockholders 
putting in issue material allegations of the petition. In 
that event, and also if the debtor so puts in issue mate- 
rial allegations of a creditor’s or indenture trustee’s pe- 
tition, the judge holds a hearing without a jury and de- 
termines whether the petition has been filed in good 
faith, and there has been compliance with the require- 
ments of the Chapter. (The determination of such is- 
sues by the judge on such a hearing is conclusive for all 
purposes under the Chapter (§§ 143, 144, 145) ). 

b. A petition is deemed as not having been filed in good 
faith if, 

(1) In case of a petition filed by creditors, the petitioning 
creditors have acquired their claims for the purpose of filing 
the petition (§ 146 (1) ); or 

(2) Adequate relief is available under Chapter XI (§ 146 
(2) ); or 

(3) It is unreasonable to expect that a plan of reorganiza- 
tion can be effected (§ 146 (3) ); or 
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(4) A prior proceeding is pending in any court and it 
appears that the interest of creditors and stockholders would 
be best served in such prior proceedings (§ 146 (4) ); or 

(5) The foregoing specifications do not limit the applica- 
tion of general grounds to support a finding that the petition 
has not been filed in good faith (§ 146). 


c. A petition improperly filed under Chapter X because ad- 
equate relief is available under the provisions of Chap- 
ter XI may be amended into a petition under Chapter 
XI (§ 147). 

d. Prior to the approval of a petition the jurisdiction powers 
and duties of the Court where not inconstant with the 
provisions of Chapter X are the same as in a proceeding 
in ordinary bankruptcy before adjudication (§ 112). 
Among other things the judge may, prior to the approval 
of the petition, upon cause shown, authorize a receiver 
or marshal to conduct the corporation’s business (Ch. 
II, § 5) and generally deal with the corporation’s prop- 
erty (Ch. II, § 21), grant a temporary stay until the 
petition is approved or dismissed of a prior pending 
bankruptcy, mortgage foreclosure, or equity receiver- 
ship proceeding, and of any act or other proceeding to 
enforce a lien against the debtor’s property, and may 
upon cause shown enjoin or stay until the petition is 
approved or dismissed the commencement or continua- 
tion of a suit against the debtor (§ 113); and at any 
stage of the proceedings the judge may refer the pro- 
ceedings to a referee in bankruptcy to hear and deter- 
mine any matters not reserved to the judge under the 
Chapter or special matters to a referee or special 
master (Ch. IV, § 23a). Only under special circum- 
stances are references to be made to a special master 
who is not a referee. Specifically a receiver may be ap- 
pointed only by the judge (§ 117). 

e. The court in which a petition is filed has exclusive juris- 
diction of the debtor and its property for the purposes 
of Chapter X when not inconsistent with the provisions 
of the Chapter (§ 111). 

f. After the petition has been approved the Court and its of- 
ficers have (when not inconsistent with the provisions 
of Chapter X) the same jurisdiction, powers and duties 
as in a bankruptcy proceeding upon adjudication 
(§ 114). Upon such approval, the Court in addition to 
the powers and duties hereinafter enumerated has and 
may exercise all of the powers when not inconsistent 
with the provisions of the Chapter which a Court of the 
United States would have if it had appointed a receiver 
in equity of the property of the debtor on the ground 
of insolvency or inability to meet its debts as they ma- 
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ture (§ 115). Unless a copy of the petition, or order ap- 
proving the Trustee’s bond is recorded in the registry 
of deeds for the county in which the corporation owns 
real property other than the county in which is kept the 
record of the origina] bankruptcy proceedings, bona fide 
purchasers dealing with the property are protected; and 
it is the Trustee’s duty to effect a recording of the order 
approving his bond within ten days (Ch. IV, § 21 (g), 
Ch. V, § 47 (c) ). 
g. Among the powers which may be exercised by the judge 
at any time after the approval of the petition are 
(§ 116): 

(1) The authorization of the rejection of executory con- 
tracts of the debtor (except contracts in the public authority) 
upon notice to the parties to such contracts and to such other 
parties in interest as the judge may designate (§ 116 (1) ). 
In view of this provision, the provisions of § 28 and the 
character of the reorganization provisions of Chapter X in 
general, it is doubtful whether the mandatory provisions of 
Ch. VII, § 70b, which require the trustee to accept or reject 
executory contracts within 60 days after adjudication or 
such further time as the Court allows under pain of having 
them treated as having been deemed to have been rejected, 
apply to a Chapter X proceeding. However, it is recommended 
that as a precautionary act the Trustee obtain early in the 
Chapter X proceeding an order permitting him to postpone 
until the plan, if any, is confirmed, the determination of the 
question whether to adopt executory contracts. It is to be 
noted that under the provisions of § 70b executory contracts 
include unexpired leases; 

(2) The authorization of a receiver, trustee, or debtor in 
possession upon such notice as the judge may prescribe, and 
upon cause shown to issue certificates of indebtedness for cash, 
property or other consideration approved by the judge, upon 
such terms and conditions and with such security and priority 
in payment over existing obligations, secured or unsecured, 
as in the particular case may be equitable (§ 116 (2) ); 

(3) The authorization of a receiver, trustee, or debtor in 
possession, upon such notice as the judge may prescribe and 
upon cause shown to lease or sell any property of the debtor 
whether real or personal up such terms and conditions as the 
judge may approve (§ 116 (3) ); 

(4) Power to enjoin or stay until final decree the com- 
mencement or continuation of a suit against the debtor or its 
trustee or any act or proceeding to enforce a lien upon the 
property of the debtor. This authority is in addition to the 
authority over suits against a bankrupt or its estate which 
exists under general bankruptcy authority (§ 116 (4) ). 


12. Proceedings Subsequent to Approval of Petition (Article VII) 
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Appointment of Trustees or Continuance of Debtor in Posses- 


a. 


sion. ‘ 

If the indebtedness liquidated as to amount and not con- 
tingent as to liability is $250,000 or more, the judge must 

appoint one or more trustees. The Trustee must be dis- 
interested as hereinafter defined. The Trustee may 
be an individual or a corporation authorized to act. 
The Trustee need not reside or have his office within the 
District (§ 156, § 45). 


. If the indebtedness as defined is less than $250,000, the 


judge may appoint one or more disinterested Trustees 
or he may continue the Debtor in possession. 


. The judge may, in addition to appointing a disinterested 


Trustee, appoint as an additional Trustee a person who 
is a director, officer or employee of the debtor for the 
purpose of conducting the debtor’s business (§ 156, 
§ 189). 

NS 


. If the indebtedness as above defined is less than $250,000, 


the judge may at any time discharge Trustees and de- 
liver posession to the Debtor, or if the Debtor had been 
continued in possession, terminate the Debtor’s posses- 
sion and appoint a Trustee (§ 159). 


. In any event the judge may at any time with or without 


cause appoint additional trustees or remove trustees 
and appoint substitute trustees (§ 160). 


. An attorney appointed to act generally for the trustee must 


be disinterested. An “interested” person may be ap- 
pointed attorney with the judge’s approval for a special 
purpose (§ 157). 


. The term “disinterested” as hereinbefore used is defined 


as follows: A person is not deemed disinterested for this 
purpose if he is a creditor or stockholder of the debtor; 
is or was an underwriter of any of the outstanding se- 
curities of the debtor; or within five years prior to the 
filing of the petition was such an underwriter whether or 
not the securities remain outstanding; or is or was 
within two years prior to the date of the filing of the 
petition a director, officer, or employee of the debtor or 
any such underwriter, or an attorney for the debtor or 
such underwriter; or he has by reason of any other 
direct or indirect relationship or connection with or in- 
terest in the debtor or such underwriter, or for any rea- 
son an interest materially adverse to the interest of any 
class of creditors or stockholders (§ 158). 


13. First Hearing After Approval of Petition 


a. 


Upon the approval of the petition the judge fixes a time 
for a hearing to be held, not less than 30 days and not 
more than 60 days after the approval of the peti- 
tion (§ 161). 
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b. At least 30 days prior thereto notice of this hearing must 
be given by mail to the creditors, stockholders, indenture 
trustees, the Securities and Exchange Commission and 
such other persons as the judge may designate (§ 161). 

c. In addition to notice by mail, the judge may direct notice 
by publication in designated newspapers (§ 161). 

d. At this hearing, or at any adjournment, or upon applica- 
tion at any other time the judge hears objections to the 
continuance of the Debtor in possession, or to the reten- 
tion in office of a trustee upon the ground that he is not 
qualified or not disinterested (§ 162). 

e. The determination of the identity of the persons to whom 
notices are to be sent as creditors or stockholders is 
aided by the schedules which the Debtor, if continued in 
possession, or the Trustee, if one is appointed, are re- 
quired to file (§§ 163, 164). 


Debtor’s Schedules 


f. If the Debtor is continued in possession it is required upon 
the approval of the petition and within such time as 
shall be fixed by the Court to prepare at the expense of 
the estate (under oath) and file in Court 

(i) Schedules of property showing location, quantity 
and money value. 

(ii) Schedules of creditors of each class showing 
amounts and character of claims and securities 
and, so far as known, addresses (post office at 
place of business). 

(iii) Schedules of stockholders of each class showing 
number and kind of shares registered in the re- 
spective names and last known post office address 
or place of business. 

14. Schedules filed by Trustee (§ 164) 

a. If the Debtor is not continued in possession but a Trustee 
is appointed, the latter files schedules of creditors and 
stockholders (but not of property) of similar character 
within a time fixed by the Court. 

Disclosure of Information by Third Persons (§ 165) 


b. If it appears that a person other than the Debtor or the 
Trustee has in his possession or under his control a list 
of security-holders of the Debtor, or information with 
respect to them, and the use of such list or information 
is necessary to disclose the names and addresses of the 
beneficial owners of such securities or to compile the 
schedules above referred to, the Court shall direct the 
production of such list or a true copy of such informa- 
tion after notice to the person holding it, and a hearing, 
or to permit such inspection or use as the Court thinks 
necessary for the foregoing purposes. 
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15. Use of Lists and Restrictions Thereof (§ 166) 

a. The Court may, upon cause shown, direct the impounding 
of the foregoing schedules, lists and information, and 
shall permit their inspection and use by the Trustee, an 
indenture Trustee or any creditor or stockholder upon 
such terms as the Court may prescribe, provided that 
the Court may refuse such permission to a creditor or 
stockholder who acquired his claim or stock within three 
months preceding the filing of the petition or during 
the pendency of the proceeding. 

16. Duties of the Trustee (§ 167) 

a. The Trustee is required at the earliest date practicable to 
prepare and submit in such form and manner as the 
judge may direct a brief statement of his investigation 
of the property, liabilities and financial condition of the 
Debtor; the operation of its business, and the desira- 
bility of its continuance. This statement is submitted 
to the creditors, stockholders, indenture Trustees, the 
Securities and Exchange Commission, and such other 
persons as the Judge may designate (§ 167 (5)). 

b. The Trustee is required to give notice to the creditors and 
stockholders, that within a time named in the notice they 
may submit to the Trustee suggestions for the formula- 
tion of a plan or proposals in the form of plans (§ 167 
(6)). This notice ordinarily accompanies the statement 
of information submitted in accordance with the pre- 
ceding paragraph. 

c. The Trustee is required to report to the Judge any facts 
ascertained by the Trustee pertaining to fraud, miscon- 
duct, mismanagement and irregularities and to any 
causes of action available to the estate (§ 167 (3) ). 

d. If the Judge so directs, the Trustee is required forthwith 
to investigate the acts, conduct, property, liabilities and 
financial condition of the Debtor, the operation of its 
business, and the desirability of the continuance thereof, 
and any other matter relevant to the proceeding or the 
formulation of a plan, and report thereon to the Judge 
(§ 167 (1)). In view of the requirements of sub- 
paragraphs (3), (5) and (6) of § 167 as restated in 
the preceding paragraphs a, b and c of this outline it 
would seem that while this paragraph is phrased ‘“‘If the 
Judge so directs” that the Trustee is required to seek 
and obtain this permission. 

e. If the Judge so directs, the Trustee may examine the di- 
rectors and officers of the Debtor and any other wit- 
nesses concerning the affairs of the Debtor (§ 167 (2)). 
This authority supplements the authority to conduct ex- 
aminations under Ch. IV, § 21a. 

f. The Trustee may, subject to the approval of the Judge, 
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employ such person or persons as the Judge may deem 
necessary for the purpose of assisting the Trustee in 
performing the latter’s duties under Chapter X 
(§ 167 (4)). 

g. Within such time as shall be fixed by the Judge the Trustee 
is required to prepare and file a plan or a report of his 
reasons why a plan cannot be effected (§ 169). The time 
so fixed must obviously follow the time fixed by the Trus- 
tee for the submission of suggestions for a plan by cred- 
itors and stockholders (§ 167 (6)). The Judge is re- 
quired also to fix a time for a hearing on the plan sub- 
mitted by the Trustee (or his report that none can be 
formulated) and for the consideration of any objections 
which may be made, or of such amendments or plans 
as may be proposed by the Debtor or by any creditor 
or stockholder (§ 169). 

17. Submission of Plan (when Debtor Is Continued in Possession) 
by an Examiner 

a. If the Debtor is continued in possession the Judge may at 
any time appoint a disinterested person as “examiner” 
to prepare and file a plan (§ 168, 170 (4)). The ex- 
aminer may also be required by the Judge to perform 
the duties of the Trustee as to investigation, report of 
information (§ 167 (1)-(5) ). Although the statute is 
silent as to a request by the examiner to creditors and 
stockholders to submit proposals for a plan (§ 167 (6) 
it is assumed that he may do so. 

b. Within a time fixed by the Judge; by the Debtor, any cred- 
itor or indenture Trustee; and by any stockholder if 
the Debtor is not found to be insolvent. 

For all purposes of the Bankruptcy Act a corporation 
is deemed insolvent whenever the aggregate of its prop- 
erty exclusive of any property which it may have 
conveyed or concealed or permitted to be concealed in 
fraud of creditors is not at a fair valuation sufficient in 
amount to pay its debts (Ch. I, § 19). 

ce. The Judge shall fix a subsequent time for a hearing on 
such plans and for the consideration of any objections 
or amendments thereto (§ 179 (4)). 

d. Notice of the time of any hearing upon a proposed plan 
or report that a plan cannot be formulated is required to 
be given to the debtor, creditors, stockholders, indenture 
trustees, the Secretary of the Treasury, the Securities 
and Exchange Commission, and such other persons as 
the Court may designate. Upon application of the Trus- 
tee, any creditor, indenture trustee or stockholder the 
Court may advance the time of such hearing. 

18. Proof of Claims and Classification of Creditors and Stock- 
holders 
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a. Before a plan can be intelligently formulated there must be 
a reasonably definite knowledge of the amount and na- 
ture of the claims against the Debtor and of its stock- 
holder interests. 

b. Chapter X provides, however, merely that after the ap- 
proval of the petition the Judge shall prescribe the man- 
ner in which and fix a time within which proofs of claim 
of creditors and of thé interests of stockholders may be 
filed and allowed (§ 196). The time for proof in nearly 
all cases will accordingly be prior to the time fixed for 
filing a plan. Objections by any party in interest to 
the allowance of any claims or interests are heard and 
summarily determined by the Court (§ 196). An inden- 
ture Trustee may prove for all holders of securities un- 
der the indenture. Such proof enables these holders to 
benefit under the plan,—but for purposes of counting 
votes on acceptance of the plan, only claims filed by the 
holders of the claims are counted (§ 198). 

c. For the purpose of the plan and its acceptance the Judge 
fixes the division of creditors and stockholders into 
classes according to the nature of their respective claims 
and stock (§ 197). For the purposes of such classifica- 
tion the value of the security held by a secured creditor 
and the amount to be classified as unsecured is sum- 
marily determined by the Judge after hearing (§ 197). 
Ordinarily the person submitting a plan will include 
therein a classification of creditors and stockholders, and 
the hearing held for consideration of the approval of 
the plan will include a hearing upon the proposed classi- 
fication. The provability of claims is in general as in 
ordinary bankruptcy (Ch. VII, § 63). However, the pro- 
visions of the earlier sections as to priorities are not 
ipso facto incorporated into Chapter X. 

d. The United States as a creditor or stockholder is given a 
special status (§ 199). 

(1) If the United States is a creditor or stockholder it is 
without more held to be “affected by the plan,” and therefore 
an interest whose acceptance must be obtained or otherwise 
disposed of. For this purpose the Secretary of the Treasury 
acts for the United States. 

(2) If the United States is a creditor whether secured or 
unsecured in respect to taxes or custom duties, these claims 
have a special status and no plan may be confirmed which does 
not provide for the payment of these claims in full, unless the 
Secretary of the Treasury agrees to accept a lesser amount and 
that fact is certified to the Court. However, if a plan proposes 
the payment of such lesser amount and a certified copy is served 
upon the Secretary of the Treasury, his failure to reject the 
plan within ninety days after such service creates a conclusive 
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presumption of his consent to the plan. Penalties imposed in 
respect to claims of the United States or any state or sub- 
division are not allowed beyond the actual pecuniary loss and 
interest and costs (Ch. VI, § 57 j.). 

e. The provability of claims is determined by their status as 
of the date of qualification of a receiver or Trustee if one 
is appointed, or as of the date of the approval of the 
petition if the Debtor is continued in possession (§ 201). 
Claims once allowed may be reconsidered before the 
estate is closed (Ch. VI, § 57 k., 1.). 

f. Holders of executory contracts which are rejected may 
prove their claims as creditors (§ 202). 

g. Landlords may prove a claim for damages resulting from 
rejection of the lease, but the claim may not exceed the 
rent without acceleration for the three years following 
termination; and if the claim is asserted by an assignee, 
the circumstances of the assignment and the amount of 
the consideration paid are scrutinized in determining 
the amount for which the claims will be allowed (§ 202). 

Contents of the Plan (§ 216) 
Certain provisions are required to be included in the plan, 
others are permissive. 

a. Mandatory provisions. 

(1) As to some class of creditors provisions altering or 
modifying their rights (§ 216 (1) ). 

(2) Provision for payment of all costs and expenses of 
administration and other allowances which may be made or 
approved by the Judge (§ 216 (3) ). 

(3) Specification of claims to be paid in full (§ 216 (5) ). 

(4) Specification of classes of creditors or stockholders 
not affected by the plan (§ 216 (6) ). 

(If the Debtor has been found to be insolvent stock- 
holders need not be provided for (§ 179, 216 (8) 
(ce) ).) 

(5) Provision for non-assenting creditors or stockholders 
in the event that the plan is not accepted by the requisite ma- 
jority (§ 216 (7) (8) ). 

(6) The statute requires equitable protection of any 
class of creditors which is affected by and does not accept the 
plan by the requisite % majority in amount of claims proved 
and allowed, and unless the Debtor has been determined to be 
insolvent of any class of stock which is affected by the plan 
and does not accept by a majority of such stock whose interest 
has been proved and allowed. 

(7) Certain specific but non-exclusive methods of afford- 
ing such protection are provided for in the statute. 

(a) As to both creditors and stockholders by appraisal 
of their claims or stock and payment of the value (§ 216 (7) 
(ec) (8) (bd) ). 
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(b) By a sale of the property of the Debtor at not less 
than a fair upset price free of these claims,—and transferring 
the creditors’ claims to the proceeds, and the stockholders’ 
claims to any equity (§ 216 (7) (a) (8) (a) ). 

(c) In so far as such creditors are concerned by a trans- 
fer or sale or retention by the debtor subject to the claims of 
such creditors (§ 216 (7) (a) ). 

(8) Provision of adequate means for executing the plan 
(§ 216 (10) ) which may include: the retention by the debtor 
of all or any part of its property; the sale or transfer of all 
or any part of its property to one or more other corporations 
theretofore organized or thereafter to be organized; the merger 
or consolidation of the debtor with one or more other corpora- 
tions; the sale of all or any part of its property, either subject 
to or free from any lien, at not less than a fair upset price and 
the distribution of all or any assets, or the proceeds derived 
from the sale thereof, among those having an interest therein; 
the satisfaction or modification of liens; the cancellation or 
modification of indentures or of other similar instruments, the 
curing or waiver of defaults; the extension of maturity dates 
and changes in interest rates and other terms of outstanding 
securities; the amendment of the charter of the debtor; the 
issuance of securities of the debtor or such other corporations 
for cash, for property, in exchange for existing securities, in 
satisfaction of claims or stock or for other appropriate pur- 
poses. 

(9) Provisions with respect to the manner of selection 
of the persons who are to be directors, officers or voting trustees 
if any upon the consummation of the plan and their successors 
which are equitable, compatible with the interests of creditors 
and stockholders and consistent with public policy (§ 216 (11) ). 

(10) Certain restrictive provisions in the charter of the 
debtor or any corporation organized or to be organized for the 
purpose of carrying out the plan viz:— 

(a) Prohibition against non-voting stock. 

(b) Provision for fair and equitable distribution of 
voting power among those classes of stock which have voting 
power. 

(c) Adequate provision for election of directors repre- 
senting stock preferred in distribution of dividends in the event 
of default in the payment of such dividends. 

(d) Provision for fair and equitable treatment of se- 
curities in accordance with sound business and accounting 
practice. 

(e) Provision for periodic financial reports (not less 
than once annually) if non-contingent debt of debtor is $250,- 
000 or over. 

(f) Retention and enforcement by the Trustee, or if 
Debtor is continued in possession by an examiner, of all claims 
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in favor of the debtor or its estate not settled or adjusted in 
the plan (§ 216 (13) ). 
b. Permissive provisions. 

(1) Provisions altering rights of stockholders or some 
class of them (§ 216 (1) ). 

(2) Dealing with all or any part of Debtor’s property 
(§ 216 (2) ). 

(3) Rejection of any executory contracts (except con- 
tracts in the public authority (§ 216 (4) ). 

(4) When any indebtedness is created or extended under 
the plan for a period of more than five years’ provisions for 
retirement of the indebtedness by stated or determinable pay- 
ments out of a sinking fund or otherwise (i) if secured within 
the expected useful life of the security (ii) if unsecured, or 
if the expected useful life of the security is not fairly ascertain- 
able, then within a specified reasonable time, not to exceed 
forty years (§ 216 (9) ). 

(5) Provisions for settlement or adjustment of claims 
belonging to the Debtor or to the estate (§ 216 (13) ). 

(6) Any other appropriate provisions not inconsistent 
with the provisions of Chapter X (§ 216 (14) ). 

Procedure after Filing of the Plan 

a. There are two hearings upon the Plan. The first is a 
hearing for “approval” to determine whether any of the plans 
submitted are found by the Judge to be fair, equitable and 
feasible and to permit the Judge to direct submission of such 
plan or plans to the creditors and stockholders for acceptance; 
to consider objections to the plan or plans submitted, and 
amendments thereto or alternative plans (§ 169). The second 
is the hearing for “confirmation” held after the first hearing 
and after the Judge has (1) approved a plan or plans which 
in his opinion comply with the statute and are fair, equitable 
and feasible and has authorized the submission of such plan 
or plans for acceptance to the creditors and stockholders af- 
fected thereby (§ 174 (2) ) the requisite majority of the 
creditors and stockholders whose claims have been filed and 
allowed and who are affected have filed acceptances (or they 
have been disqualified under § 203 hereinafter discussed) or 
they have been provided for under the provisions of the plan 
pursuant to § 216 (7) and (8) dealing with nonassenting 
creditors and stockholders, (supra p. 34). 

b. Hearing on “Approval’’. 

a. Notice of the hearing on approval is required to be 
given to the Debtor, creditors, stockholders, indenture trustees, 
the Secretary of the Treasury, the Securities and Exchange 
Commission, and such other persons as the Court may desig- 
nate (§ 171). 

c. Before the Judge approves any plan he is required if the 
debtor’s indebtedness exceeds $3,000,000 to submit to the 
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Securities and Exchange Commission for examination and an 
advisory report the plan or plans which the Judge regards as 
worthy of consideration. If the debtor’s indebtedness does 
not exceed $3,000,000 the Judge may nevertheless in his 
discretion submit such plan or plans for such examination 
and report by the Commission (§ 172). In submitting the 
plan for examination by the Commission, the Judge is re- 
quired to fix a reasonable time within which the Commission 
may file its report, or notify the Judge that it will not file a 
report. After submitting a plan to the Commission for its 
examination the Judge may not enter an order of approval un- 
til the Commission has reported, or said it will not report, or 
the time so fixed has expired (§ 173). 

d. After the hearing on approval, and if a plan has been 
submitted to the Securities and Exchange Commission for its 
examination, after the filing of its report or declination or 
the expiration of the time above fixed without either, the Judge 
enters an order (1) approving the plan or plans if any which 
in his opinion comply with the provisions of Chapter X and are 
fair, equitable and feasible and (2) fixing a time within which 
the creditors and stockholders affected thereby may accept it 
(§ 174). 

e. Upon the approval of a plan or plans by the Judge, the 
trustee or the debtor in possession is required to submit by 
mail or otherwise to all creditors and stockholders who are 
affected by such plan (§ 175): 

(1) The plan or plans so approved together with a summary 
thereof approved by the Judge. 

(2) The opinion of the Judge if any approving the plan or 
plans or a summary thereof approved by the Judge. 

(3) The report if any filed by the Commission or a summary 
thereof prepared by the Commission. 

(4) Such other matters as the Judge may deem necessary 
or desirable for the information of creditors and stockholders. 
(5) Since the statute provides that the Commission shall 
in any event be given notice of all proceedings taken (§ 265a) 
the foregoing material must also be sent to the Commission. 
The form of notices is hereinafter discussed; infra p. 48. 
The solicitation without the consent of the Court of an accept- 
ance of any plan or authority to accept a plan, whether con- 
ditionally or otherwise, is forbidden until after the entry 
of an order approving the plan and its transmittal to the credi- 
tors and stockholders as hereinbefore provided (§ 176). 

If the Debtor is a public utility corporation subject to the juris- 
diction of a commission having regulatory jurisdiction over 
the Debtor, a plan may not be approved until it has been sub- 
mitted to each such commission, the commissions have been 
given an opportunity to suggest amendments or offer objection 
to such plan and the commission has been given an opportunity 
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to be heard upon such proposed amendmens or offered objec- 
tions and the Judge has after such a hearing considered the 
amendments and objections (§ 177). 

If the Debtor is a wholly intrastate public utility corporation 
subject to the jurisdiction of a state commission having regula- 
tory jurisdiction, a plan may not be approved until the com- 
mission has first certified its approval of the plan as to the 
public interest therein and its fairness. Such approval will 
be presumed unless the Commission acts within 30 days of the 
submission of the plan to it, or within such further time as 
the Court prescribes (§ 178). 

Hearing for Confirmation (§ 179) 

A plan is ready to be submitted for confirmation after it has 
been accepted in writing filed in Court by or on behalf of 

a. Two thirds in amount of the claims filed and allowed of 
each class of creditors affected by the plan. 

b. If the Debtor has not been found to be insolvent, by or 
on behalf of stockholders holding the majority of stock of 
which proofs have been filed and allowed of each class affected 
by the plan. 

ec. Creditors or stockholders whose acceptance or failure to 
accept a plan are found not to be in good faith in the light 
of or irrespective of the time of acquisition may be disqualified 
for the purpose of determining the requisite majority for the 
acceptance of a plan, after hearing upon notice (§ 179, 203). 

d. Nonassenting creditors or stockholders otherwise neces- 
sary to make up the requisite majority but for whom alter- 
native adequate payment or protection is provided by the 
plan (§ 217 (7) (8) ) are disregarded in calculating the pres- 
ence of the requisite majority (§ 179). 

e. The date of the hearing on confirmation is fixed by the 
Judge, and notice is given to the Debtor, creditors, stockholders, 
indenture trustees, the Secretary of the Treasury, the Se- 
curities and Exchange Commission and such other persons 
as the Judge may designate (§ 179). 

f. At this hearing on the confirmation of the plan, such 
objections as may be made to confirmation is the subject of 
consideration (§ 179). 

g. The fact that the Judge had approved the plan at the 
hearing on approval does not affect the right of the Debtor, 
a creditor, indenture trustees, or stockholder to object to its 
confirmation (§ 180). 

h. The Judge is directed to confirm the plan if satisfied that 

(1) The provisions of the Chapter have been complied 
with. 

(2) The plan is fair, equitable and feasible. 

(3) The proposal of the plan and its acceptance have 
been made in good faith, and have not been made or procured 
by means or promises forbidden by the Chapter. 
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(4) All payments made or promised by the Debtor 
or by a corporation issuing securities or acquiring property 
under the plan or by any other person for services and for 
costs and expenses in or in connection with the proceeding or 
in connection with the plan and incident to the reorganization 
have been fully disclosed to the Judge and are reasonable, 
or, if to be fixed after confirmation of the plan will be sub- 
ject to the approval of the Judge. 

(5) The identity, qualifications and affiliation of the 
persons who are to be directors or officers or voting trustees 
upon the consummation of the plan have been fully disclosed, 
and that the appointment of such persons to such offices or 
their continuance there is equitable, compatible with the inter- 
ests of the creditors and stockholders and consistent with 
public policy. 

(6) If a plan is found to have for one of its principal 
purposes the avoidance of taxes, objection to its confirmation 
on that ground may be made by the Secretary of the Treasury 
or the corresponding official of a state. Any such objection 
is heard by the Judge independently of other objections to 
confirmation. If the Judge is satisfied that such purpose of 
tax avoidance exists he must refuse to confirm the plan (§ 269). 


i. A plan may be modified before or after confirmation. In 
the event of such modification the Judge determines whether 
the proposed modification materially and adversely affects the 
interests of creditors or stockholders. If he determines that 
it does not so affect their interests he may approve the change 
without more; but if he determines otherwise then he fixes a 
hearing for its consideration. The requirements of notice for 
such hearing and submission to the Securities and Exchange 
Commission for acceptance and hearing on confirmation must 
be complied with with respect to the plan as altered (§ 222); 
and any creditor or stockholder who has previously accepted 
the original plan may file a rejection of the change within a 
time fixed by the Judge; otherwise his acceptance of the change 
is assumed unless his original acceptance provided otherwise 
(§ 223). However, no material change of an adverse character 
may be made therein after there has been substantial consum- 
mation of the plan (§ 229 (c) ). 

j. “Substantial Consummation” is a concept defined by 
§ 229 of Chapter X. As so defined, a plan is deemed to have 
been substantially consummated if in so far as applicable each 
of the following events has occurred: 


(1) A transfer, sale or other disposition of all or sub- 
stantially all of the property dealt with by the plan pursuant 
to the provisions of the plan. 

(2) The assumption of the operation of the business and 
management of all or substantially all of the property dealt 
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with by the plan by the debtor or by the corporation used for 
the purpose of carrying out the plan. 

(3) The commencement of the distribution to creditors 
and stockholders affected by the plan of the cash and securi- 
ties specified in the plan. 

k. Upon notice to the trustee, the debtor, the Securities and 
Exchange Commission and such other persons as the Judge 
may designate, the trustee, the debtor in possession, the cor- 
poration to which the assets of the debtor are to be transferred 
under the plan, or any other party in interest, may apply to 
the Judge for an order declaring the plan to have been sub- 
stantially consummated. 

]. Any order fixing the time for confirming a plan which 
affects claims or stock of the United States must include a 
notice to the Secretary of the Treasury of not less than thirty 
days (§ 266). 

Procedure Following and Effect of Confirmation 

a. A final decree discharging the Trustee and closing the 
estate is not entered until the plan has been consummated, 
and ordinarily not while any claims remain unadjudicated 
(§ 228). 

b. However the entry of the decree of confirmation has 
important effects upon the debtor, its creditors, stockholders, 
and its properties: 

(1) The Plan is binding upon the Debtor and every 
other corporation issuing securities or acquiring property 
under the Plan and upon all of the debtor’s creditors and 
stockholders, whether their claims have been proved or sched- 
uled or not, and whether they have provable claims or not 
(§ 224 (1) ). 

(2) The debtor and every other corporation organized 
or to be organized for the purpose of carrying out the plan 
shall comply with all of its provisions and take all action 
necessary to carry it out (§ 224 (2) ). 

(3) The moneys to be distributed under the plan shall 
be deposited in such manner as the Judge directs (§ 224 (3) ). 

(4) Distribution shall be made in accordance with the 
provisions of the plan to creditors and stockholders (a) proofs 
of whose claims or stock have been filed prior to the date fixed 
by the judge and are allowed or (b) if not so filed have been 
listed by the trustee or scheduled by the debtor in possession 
and are not contingent, unliquidated or disputed (§ 224 (5); 
see § 163; and § 164). 

(5) The Court may direct the Debtor, its trustee, any 
mortgagees, indenture trustees and other necessary parties 
to execute and perform all necessary instruments or acts to 
effect such transfer, retention or discharge of liens or other 
necessary acts to effect consummation (§ 227). 

(6) The property dealt with by the Plan when trans- 
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ferred in accordance with the Plan by the trustee or debtor 
in possession to the debtor or some other corporation or in 
accordance with the Plan retained by the debtor is held free 
and clear of all claims and interests of the debtor, its stock- 
holders and creditors as the case may be, except as is other- 
wise provided in the plan or the order confirming the plan or 
in the order directing or authorizing the transfer of the prop- 
erty (§ 226). 

(7) If claims or stock are objected to by any party in 
interest the objection is heard and summarily determined by 
the Court (§ 225). 

Effect of Confirmation on Certain Taxes 

All taxes which may be found to be owing to the United 
States or any State from a debtor within one year from the 
date of the filing of a petition under Chapter X and have not 
been assessed prior to the date of the confirmation of a plan 
under Chapter X, and all taxes which may become owing to 
the United States or any State from a receiver or trustee 
of a debtor or from a debtor in possession, shall be assessed 
against, may be collected from and shall be paid by the debtor 
or the corporation organized or made use of for effectuating a 
plan under this chapter: Provided, however, That the United 
States or any State may in writing accept the provisions of any 
plan dealing with the assumption, settlement, or payment of 
any such tax. (§ 271). 
Final Decree 
After the Plan has been fully consummated a final decree is 
entered (§ 228). 

a. This final decree 

(1) Discharges the debtor from all its debts and liabili- 
ties and terminates all interests of its stockholders, except as 
provided in the plan or the order of confirmation or the order 
directing the transfer or retention of the property (§ 228 (1) ). 
In view of the provision of § 226 supra it is doubtful 
that the final decree adds anything to the effects resulting 
from the order of confirmation and the effect of the substan- 
tial consummation of the plan in cutting off any further right 
of modification (§ 226, § 229a). 

(2) Discharges the Trustee if any (§ 228 (2) ). 

(3) Makes such provision by way of injunction or other- 
wise as may be equitable (§ 228 (3) ). 

(4) Closes the estate (§ 228 (4) ). 

(5) It is to be noted that § 204 provides that upon dis- 
tribution pursuant to the plan as provided in § 224, the Judge 
may upon notice to all persons affected fix a time to expire 
not sooner than 5 years after the final decree; within which 
as provided in the plan or final decree: 

(a) Creditors other than holders of securities shall 
file, assign, transfer or release their claims. 








42 


MASSACHUSETTS LAW QUARTERLY 


(b) the holders of securities shall present or sur- 
render their securities, 

(c) after this date no such claim or stock may par- 
ticipate in the distribution under the plan, and 

(d) after this date (or any extension thereof) any 
unclaimed cash or securities revert to the debtor or any new 
corporation acquiring its assets under the plan as the case 
may be (§ 204, 205). 
Allowances (Article XIII) 

Before the final decree may be entered and if no plan is ef- 
fected then in the event of a dismissal the Court must determine 
the amount of and to whom allowances shall be made for services 
rendered to the estate or disbursements made in its behalf. 

a. Such reimbursement and payment may be made in any 
event to the petitioning creditors, referees, masters, trustees, 
other officers and to the attorneys for the Trustees, other of- 
ficers, debtor and petitioning creditors (§ 241). 

b. If a plan has been approved by the Judge, whether or not 
it is accepted by the creditors and stockholders and finally 
confirmed by the Judge, such payment may be made to in- 
denture trustees, depositaries, reorganization managers and 
committees or representatives of creditors or stockholders, and 
by any other parties in interest except the Securities and Ex- 
change Commission, and the respective attorneys or agents of 
any of them (§ 242). 

ec. For services rendered or expenses incurred by creditors 
or stockholders or their attorneys in submitting suggestions 
or proposals for a plan, or in connection with objections to a 
plan, or in connection with the administration of the estate. 
In fixing allowances under this paragraph the Judge is di- 
rected to give consideration only to the services which con- 
tributed to the plan confirmed, or to the refusal of confirma- 
tion of a plan, or which were beneficial in the administration 
of the estate (§ 243). 

d. If a petition under Chapter X is filed in a pending 
proceeding the Judge may make allowances for such expenses 
and services in the prior proceedings incurred or rendered 
by a marshal, receiver or trustee or their attorneys, by the 
attorney for the petitioning creditors or for the bankrupt 
or by other persons or their attorneys (§ 244); or by a referee 
(§ 245). 

e. The allowance to the referee is not governed by the 
mathematical limitation fixed by § 40 of Chapter V; nor is the 
mathematical limitation imposed by § 48 of Chapter V imposed 
upon the allowance to a trustee in the Chapter X proceedings as 
such (§ 241; § 246). 

f. If the proceedings under Chapter X are dismissed and 
a superseded bankruptcy proceeding reinstated the allowances 
fixed by the judge in the Chapter X proceedings are deemed 
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to have been made in the superseded bankruptcy and they are 
governed by the limitations in Chapter V. (§ 248). If the 
dismissal results in a new bankruptcy, or the proceedings are 
merely dismissed, the judge may enter an appropriate order 
for payment of compensation and expenses (§ 246). 

g. Each person claiming compensation or reimbursement 
must file an affidavit showing claims against or stock in the 
debtor in which the claimant has acquired a direct or in- 
direct beneficial interest since the commencement of the pro- 
ceedings. No compensation or reimbursement may be made 
to a committee or attorney, or any person acting in the pro- 
ceedings in a representative or fiduciary capacity who at 
any time after assuming to act in such capacity has purchased 
or sold such claims or stock, or by whom or for whose ac- 
count such claims or stock have without the prior consent or 
subsequent approval of the judge been otherwise acquired or 
transferred (§ 249). 

h. A custodian, receiver or trustee or the attorney for 
any of them is forbidden from sharing or agreeing to share 
his compensation for services with any person not contributing 
thereto or sharing or agreeing to share in the compensation of 
any person rendering services in the proceedings to which 
he has not contributed, except that attorneys at law may 
share with and in the compensation of a law partner, and an 
attorney at law may share compensation with a forwarding 
attorney (Ch. V, § 62 (c) ). 

i. A receiver, trustee or any attorney seeking compensation 
must file a petition setting forth the value and extent of the 
services rendered, the amount requested, and the allowances 
already made to the petitioner. He must accompany this 
petition with an affidavit that he has not agreed to participate 
in an arrangement for sharing compensation; or if he has 
what it is. If the sharing arrangement violates the act, the 
judge is required to withhold any allowance to the Petitioner 
(Ch. V. § 63 (d) ). 

j. A hearing is had at a time fixed by the judge for the 
consideration of applications for allowances. Notice of the 
hearing is required to be given to the trustee, the debtor, 
the’ creditors, stockholders, indenture trustees, the SEC and 
such other persons as the judge may designate, except that 
(1) in the case of services rendered in a superseded bank- 
ruptcy proceeding notice need be given only to the applicants, 
the debtor, the trustee, the unsecured creditors and such 
other classes of creditors or persons as the judge designates 
and (2) if proceedings under the Chapter are dismissed and 
an order entered that bankruptcy be proceeded with, notice 
need not be given to stockholders (§ 247). 

29. Prior Proceedings and Rights in Securities (Article XIV) 
a. A petition may be filed under Chapter X notwithstanding 
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the pendency of a prior mortgage foreclosure, equity or other 
proceeding in a state or federal court in which a receiver or 
trustee of all or any part of the property of a debtor has 
been appointed or for whose appointment an application has 
been made (§ 256). 

b. The Trustee upon his qualification, or if a debtor is con- 
tinued in possession, the debtor becomes vested with the 
rights if any of the receiver or trustee appointed in a prior 
mortgage foreclosure, equity or other proceedings in a state 
or federal court in the debtor’s property and to its immediate 
possession (§ 257). 

c. The trustee or debtor in possession also has the right 
to immediate possession of all property of the debtor in the 
possession of a trustee under a trust deed or a mortgagee under 
a mortgage (§ 257). 

d. The Judge is directed to make such provision as may be 
equitable for the protection of the obligations incurred by a 
receiver or trustee in a prior foreclosure, equity or other 
proceedings whose possession is superseded as provided in § 257 
and for the payment of the reasonable costs and expenses 
incurred therein (§ 258). 

e. Upon a dismissal of a proceeding under Chapter X a 
prior foreclosure, equity or other proceedings superseded under 
§ 257 becomes reinstated and the judge shall allow the reason- 
able costs, allowances and expenses under the Chapter X pro- 
ceedings, and shall make appropriate provision for the retrans- 
fer of such property to the person or persons entitled thereto 
upon such terms as may be equitable for the protection of the 
obligations incurred in the proceedings and Chapter X by the 
trustee or debtor in possession and for the payment of the 
costs and expenses of the proceedings (§ 259). 

Dismissals and Adjudications 
a. Procedure when no Plan is Approved 

If no plan is proposed within the time fixed or extended 
by the judge, or if no plan proposed is approved by the judge 
and no further time is granted for the proposal of a plan, or 
if no plan approved by the judge is accepted within the time 
fixed or extended by the judge, or if confirmation of the plan is 
refused, or if a confirmed plan is not consummated, the judge 
shall— 

(1) Where the petition was filed in a pending bank- 
ruptcy proceeding, enter an order dismissing the proceeding 
under Chapter X and directing that ordinary bankruptcy be 
proceeded with; or 

(2) Where the petition was filed as an original matter 
after hearing upon notice to the debtor, stockholders, creditors, 
indenture trustees, and such other persons as the judge may 
designate, enter an order either adjudging the debtor a 
bankrupt and directing that bankruptcy be proceeded with 
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pursuant to the provisions of this Act, or dismissing the 
proceeding under Chapter X, as in the opinion of the judge 
may be in the interests of the creditors and stockholders 
(§ 236). 

Upon the dismissal of a proceeding under Chapter X, where 
the petition was filed as an original matter the judge shall 
enter a final decree discharging the trustees, if any, and closing 
the estate, except as otherwise provided by Chapter X as to the 


reinstatement of an equity, foreclosure, etc., proceeding (§ 259, 
237). 


b. Procedure When Bankruptcy is Proceeded With (§ 238) 


Upon the entry of an order directing that bankruptcy be 
proceeded with— 

(1) Where the petition was filed in a pending bank- 
ruptcy, the bankruptcy proceeding shall be deemed reinstated 
and shall thereafter be conducted, so far as possible, as if the 
petition under Chapter X had not been filed; or where the peti- 
tion was filed as an original matter, the proceeding shall there- 
after be conducted so far as possible, in the same manner and 
with like effect as if an involuntary petition for adjudication 
had been filed at the time when the petition under this chapter 
was filed, and a decree of adjudication had been entered 
at the time when the petition under this chapter was approved; 


(2) A trustee shall be appointed in the manner provided 
for by section 44 for ordinary bankruptcy and shall supersede 
any trustee previously appointed; and 

(3) Only claims for taxes legally due and owing to 
the United States or any State or any subdivision thereof 
at the time of the filing of the original petition under this Act 
and such claims as are provable under the provisions appli- 
cable to ordinary bankruptcy shall be allowed; and, as to any 
such claims not already duly filed, where the petition was filed 
in a pending bankruptcy and an order setting the first date 
for the first meeting of creditors was made before the filing 
of such petition, the date of mailing of notice to creditors of 
the entry of the order directing that bankruptcy be proceeded 
with shall, for the purposes of the six months rules for proving 
claims in ordinary bankruptcy, be deemed to be the first date set 
for the first meeting of creditors: Provided, however, That if 
time for filing claims in a pending bankruptcy proceeding had 
expired prior to the filing of a petition under this chapter, 
claims not filed within the time prescribed or as permitted 
for ordinary bankruptcy, shall not be allowed in the reinstated 
bankruptcy proceeding (§ 238). 

If a proceeding under Chapter X is dismissed, the filing of the 
petition does not constitute an act of bankruptcy by the 
debtor (§ 262). 
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Statutes of Limitation 

All statutes of limitation affecting claims and interests 
provable under Chapter X and the running of all periods of 
time prescribed by other chapters of the Bankruptcy Act in 
respect to the commission of acts of bankruptcy, the recovery 
of preferences and the avoidance of liens and transfer are 
suspended while a Chapter X proceeding is pending and until 
it is finally dismissed (§ 261). There is no § 260. 

Title, Rights and Powers of Trustees and Debtors in Possession 

a. A trustee, upon his appointment and qualification, is 
vested with the title which a trustee appointed in ordinary 
bankruptcy would have (§ 186). 

b. Where not inconsistent with the provisions of Chapter 
X, a trustee upon his appointment and qualification, is vested 
with the same rights and has the same duties and powers as a 
trustee appointed in ordinary bankruptcy, and, if authorized 
by the judge, shall have and may exercise such additional 
rights and powers as a receiver in equity would have if ap- 
pointed by a court of the United States for the property of 
the debtor. 

c. The Title, Powers and Duties of a Trustee in ordinary 
bankruptcy is spelled out in sections 47a, 60, 67 and 70 (a) of 
the Act (Ch. V). These sections, which should be carefully 
noted, give the trustee the broadest powers and title not only 
over the debtor’s property, but encompass power to recapture 
property transferred in fraud of creditors (Ch. VII, § 67) or 
as voidable preferences (Ch. VI, § 60a). A summary of the 
provisions of the Act with respect to fraudulent transfers 
and voidable preferences is not set forth herein since these 
provisions are applicable to bankruptcy proceedings generally 
and are quite extensive. They should, however, be kept in 
mind. The trustee’s duties as enumerated in ordinary bank- 
ruptcy proceedings are commensurate with his title and powers 
(Ch. V, § 47a). 

d. Where not inconsistent with the provisions of Chapter 
X, the rights, duties and liabilities of creditors and of all 
other persons with respect to the property of the debtor are 
the same before approval of the petition as in a bankruptcy 
proceeding before adjudication, and upon the approval of the 
petition as in such proceeding after adjudication (§ 200). 

e. A debtor continued in possession of its property has 
all the title, and is vested with all the rights, duties, and 
powers of a trustee appointed under Chapter X, subject, 
however, at all times to the control of the judge and to such 
limitations, restrictions, terms, and conditions as the judge 
may from time to time prescribe (§ 188). 

f. Chapter X also contains further provisions as to the 
authority and imposes additional duties upon the trustee. Some 
of these are implicit in the provisions of Chapter X, e.g. the 
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duty to formulate and consummate a plan of reorganization if 
practicable,—others are herein referred to. 

g. A trustee or debtor in possession, upon authorization by 
the judge, may operate the business and manage the property 
of the debtor during such period, limited or indefinite, as the 
judge may from time to time fix, and during such operation or 
management shall file reports thereof with the court at such 
intervals as the court may designate (§ 189). 

h. The reports of the trustee or debtor in possession are 
directed to be in such form and contain such information as the 
court may prescribe and shall at all times be open to the 
examination of any party in interest. The court shall direct 
copies of summaries of annual reports, and may direct copies 
or summaries of other reports, to be mailed to the creditors, 
stockholders, and indenture trustees, and may also direct the 
publication of summaries of any such reports in such news- 
paper or newspapers of general circulation as the court may 
designate. The Securities and Exchange Commission may 
recommend the form of such reports and summaries (§ 190). 

i. The trustees should report the condition of the estate, 
the amount of money on hand and such other details as may be 
required by the court within the first month after their ap- 
pointment and every two months thereafter unless otherwise 
ordered by the court (Ch. V, § 47a(12) ). 

j. A trustee or debtor in possession may employ officers of 
the debtor at rates of compensation to be approved by the court. 
No person shall become an officer or director of the debtor, to 
fill a vacancy or otherwise, without the prior approval of the 
court (§ 191). 

k. As is stated elsewhere herein, the trustee and debtor in 
possession is given control over prior pending proceedings and 
the property involved therein (§ 257-259). 

l. The Trustee or debtor in possession is also given the 
right to immediate possession of all property of the debtor in 
the possession of a trustee under a trust, deed or a mortgage 
under a mortgage (§ 257) or a pledgee under a pledge (RFC v. 
Kaplan 185 F. 2d 791, C.A. Ist). 

Appeals 

a. The United States Court of Appeals in vacation, in 
chambers, and during their respective terms are vested with 
appellate jurisdiction over the proceeding and controversies 
arising therein, whether the order in question be interlocutory 
or final, with power to review, affirm, revise or reverse both 
in matters of law and in matters of fact, except that where the 
appeal is from a judgment on a verdict rendered by a jury the 
jurisdiction on appeal extends only to matters of law. If an 
order, decree or judgment involves less than $500 an appeal 
therefrom may be taken only upon allowance of the appellate 
court (Ch. IV, § 24a, 24b, Ch. X, § 121). 
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b. The Supreme Court of the United States is vested with 
jurisdiction to review the action of the Court of Appeals in 
the same manner and to the same extent as is generally appli- 
cable to the appellate jurisdiction of the Supreme Court (Ch. 
IV, § 24c). 

c. Appeals to the Courts of Appeals must be taken within 
30 days after written notice to the aggrieved party of the entry 
of the judgment or order complained of, proof of which notice 
is filed within 5 days after service thereof, or if such notice 
be not served and filed then within 40 days from such entry 
(Ch. IV, § 25a; Ch. X, § 121). 

Miscellaneous Procedural Matters 


a. The General Orders in Bankruptcy made by the Supreme 
Court and the Rules of Civil Procedure with respect to Dis- 
covery established by it apply to proceedings under Chapter X 
(Ch. IV, § 21k; Ch. X, § 102). It is to be noted that under 
the provisions of § 21k the limitations of time prescribed by 
the Rules of Civil Procedure may be shortened by the court to 
expedite hearings. 

b. The court may upon cause shown extend time which it 
is required or permitted to fix (§ 119). 

c. Whenever notice is to be given under Chapter X the 
court is given authority to designate, if not otherwise specified 
thereunder, the time within which, the persons to whom, and 
the form and manner in which the notice shall be given. Any 
notice to be given under Chapter X may be combined whenever 
feasible with any other notice or notices to be given under the 
Chapter (§ 120). 

d. Under ordinary bankruptcy proceeding the newspapers 
in which notices are ordinarily to be published are designated 
by general order—which may, however, be varied for a particu- 
lar case (Ch. II, § 28). 


e. One quasi procedural matter provided for in the earlier 
portion of the Act should be noted lest it be overlooked, namely, 
the provision of Ch. V, § 47a (2) and Ch. VII, § 61 providing for 
the deposit of moneys by trustees in designated depositories 
upon a secured basis. 

f. The debtor, the indenture trustees, and any creditor or 
stockholder of the debtor has the right to be heard on all 
matters arising in a proceeding under Chapter X. The judge 
may, for cause shown, permit a labor union or employees’ as- 
sociation, representative of employees of the debtor, to be 
heard on the economic soundness of the plan affecting the in- 
terests of the employees (§ 206). 


g. The judge may for cause shown permit a party in interest 
to intervene generally or with respect to any specified matter. 
Except where otherwise provided in Chapter X the judge may 
from time to time enter orders designating the matters in 
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respect to which, the persons to whom, and the form and man- 
ner in which notice shail be given (§ 207). 

h. Sections 265a and 266 contain particular provisions as 
to notice to the Securities and Exchange Commission and to the 
Secretary of the Treasury. 

Notices to Securities and Exchange Commission (§ 265a) 

a. In addition to the notices elsewhere expressly provided, 
the Securities and Exchange Commission shall be given notice 
of all other steps taken in connection with a proceeding under 
Chapter X. Any notice which Chapter X requires to be given 
to the Securities and Exchange Commission shall be deemed 
to have been sufficiently given if it is given by registered first 
class mail, postage prepaid, addressed to the Securities and 
Exchange Commission at Washington, District of Columbia, 
or at such other place as the Securities and Exchange Com- 
mission shall designate by written notice filed in the proceeding 
and served upon the parties thereto. The clerk and, in the 
case of a reference, the referee after such reference, shall 
forthwith transmit to the Securities and Exchange Commission 
copies of 

(1) Every petition filed under this chapter; 

(2) The answers thereto, if any; 

(3) The orders approving or dismissing petitions; 

(4) The orders appointing trustees or continuing debtors 
in possession ; 

(5) The orders determining the time within which the 
claims of creditors may be filed and allowed, and the division 
of creditors and stockholders into classes according to the 
nature of their respective claims and stock; 

(6) The orders approving any plan or plans, together 
with copies of such plans; 

(7) The orders approving alterations or modifications 
in plans, together with copies of such alterations or modifica- 
tions; 

(8) The orders confirming plans, together with copies 
of such plans; 

(9) All applications for allowances for compensation and 
expenses, and the orders making or refusing to make such 
allowances; 

(10) The orders adjudging debtors to be solvent or in- 
solvent; 

(11) The orders directing that bankruptcy be proceeded 
with, or adjudging the debtors bankrupt and directing that 
bankruptcy be proceeded with, or dismissing proceedings; 

(12) And such other papers filed in the proceedings as the 
Securities and Exchange Commission may request or which 
the court may direct be transmitted to it. Copies of the opin- 
ions or reports, if any, of the judge, referee, or special master, 
with respect to the matters enumerated, shall also be trans- 
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mitted to the Securities and Exchange Commission. 

b. Chapter X provides that the provisions of section 4(b) 
of the Securities Exchange Act of 1934 shall be applicable with 
respect to the power of the Securities and Exchange Commis- 
sion to appoint and fix the compensation of such officers, at- 
torneys, examiners, and other experts, and such other officers 
and employees, as may be necessary for carrying out its func- 
tions under Chapter X (§ 265(b) ). 

Notices to the Secretary of the Treasury (§ 266) 

In addition to the notices elsewhere expressly provided, 
the clerk and, in the case of a reference, the referee, after 
such reference, shall forthwith transmit to the Secretary of 
the Treasury copies of all petitions, answers, orders, and ap- 
plications, as more specifically enumerated in the preceding 
section as to notices to SEC, and copies of such other papers 
filed in the proceedings as the Secretary of the Treasury may 
request or which the court may direct be transmitted to him. 
Copies of the opinions or reports, if any, of the judge, referee, 
or special master, with respect to the matters so enumerated, 
shall also be transmitted to the Secretary of the Treasury. 
Any order fixing the time for confirming a plan which affects 
claims or stock of the United States shall include a notice to 
the Secretary of the Treasury of not less than thirty days. 


Intervention by Securities and Exchange Commission 

The Securities and Exchange Commission shall, if requested 
by the judge, and may, upon its own motion if approved by the 
judge, file a notice of its appearance in a proceeding under 
Chapter X. Upon the filing of such a notice, the Commission 
is deemed to be a party in interest, with the right to be heard 
on all matters arising in such proceeding, and shall be deemed 
to have intervened in respect of all matters in such proceeding 
with the same force and effect as if a petition for that purpose 
had been allowed by the judge; but the Commission may not 
appeal or file any petition for appeal in any such proceeding 
(§ 208). 
Right to Appear by Attorney or Agent 

Any creditor or stockholder may in a proceeding under 
Chapter X act in person, by an attorney at law, or by a duly 
authorized agent or committee (§ 209). 
Applicability of Securities Act 

Chapter X (§ 264a) directs that the provisions of section 5 
of the Securities Act of 1933 shall not apply to— 


(1) Any security issued by the receiver, trustee, or 
debtor in possession pursuant to paragraph (2) of section 116 
of Chapter X; or 

(2) Any transaction in any security issued pursuant to 
a plan in exchange for securities of or claims against the 
debtor or partly in such exchange and partly for cash and/or 
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property, or issued upon exercise of any right to subscribe 
or conversion privilege so issued, except 

(a) Transactions by an issuer or an underwriter ir 
connection with a distribution otherwise than pursuant to the 
plan, and 

(b) Transactions by a dealer as to securities consti- 
tuting the whole or a part of an unsold allotment to or sub- 
scription by such dealer as a participant in a distribution of 
such securities by the issuer or by or through an underwriter 
otherwise than pursuant to the plan. 

As used in this section, the terms “security”, “issuer”, 
“underwriter”, and “dealer” have the meanings provided in 
section 2 of the Securities Act of 1933, and the term “Securities 
Act of 1933” is deemed to refer to such Act as heretofore or 
hereafter amended. 

Taxes 

a. Stamp Taxes. The issuance, transfer or exchange of 
securities or the making or delivery of instruments of transfer 
under any plan confirmed under Chapter X are exempt from 
any stamp taxes now or hereafter imposed under the laws of 
the United States or of any State (§ 267). 

b. Income Taxes. 

(1) The matter of the Income Tax effect of a Plan of 
Reorganization under Chapter X is determined by the provi- 
sions of Sections 268-270 of Chapter X and Section 112(b) 
(10) of the Internal Revenue Code. 

(2) Section 268 of Chapter X provides that except as 
affects the basis of the property under the provisions of Section 
270 no income or profit shall be deemed to have accrued for 
the purpose of Federal or State taxation by reason of a modi- 
fication in or cancellation of the debtor’s indebtedness in a 
proceeding under Chapter X. 

(3) Section 270 of Chapter X provides that in determin- 
ing the basis of property for any purposes of any law of the 
United States or of a State imposing a tax upon income, the 
basis of the debtor’s property (other than money) or of such 
property (other than money) as is transferred to any person 
required to use the debtor’s basis in whole or in part shall be 
decreased by an amount equal to the amount by which the in- 
debtedness of the debtor, not including accrued interest unpaid 
and not resulting in a tax benefit on any income tax return, 
has been cancelled or reduced in a proceeding under this 
chapter, but the basis of any particular property shall not be 
decreased to an amount less than the fair market value of 
such property as of the date of entry of the order confirming 
the vlan. Any determination of value in a proceeding under 
this chapter shall not be deemed a determination of fair mar- 
ket value for the purposes of this section. The Commissioner 
of Internal Revenue, with the approval of the Secretary of 
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the Treasury, shall prescribe such regulations as he may deem 
necessary in order to reflect such decrease in basis for Federal 
income tax purposes and otherwise carry into effect the pur- 
poses of this section. 

(4) Section 112(b)(10) of the Internal Revenue Code 
provides that no gain or loss results from a Chapter X pro- 
ceeding if the property is transferred to another corporation 
(italics supplied) organized or made use of to effectuate the 
plan of reorganization in exchange solely for stock or securities 
in such other corporation. Treasury regulations and rulings 
require that there be a substantial continuity of interest by 
security and/or stockholders as between the old and new 
corporations in order to get the benefit of Section 112(b) (10). 

(5) Pertinent provisions of the Revenue Code which 
should be considered before the form of reorganization is 
ultimately determined are Sections 112(b) (3), 112(b) (10), 
112(1), and 113(a) (22). If income taxes are of consequence, 
or if the effect of a change in bases has bearing on allowable 
depreciation, and the like, may be matters of concern the 
advice of a person competent in Federal income tax law should 
be obtained and the plan of reorganization formulated in the 
light of such advice, otherwise serious and quite unexpected 
tax results may occur. 

Recognition of Union Rights 

Chapter X provides that the right of employees or of persons 
seeking employment on the property of a debtor under the 
jurisdiction of the court to join a labor organization of their 
choice, or to refuse to join or remain members of a company 
union, shall be free from interference, restraint, or coercion 
by the court, a debtor, or trustee. It shall be the duty of a 
debtor or trustee to report to the judge any agreement restrict- 
ing or interfering with such right, and the judge shall there- 
upon enter an appropriate order for the termination of such 
agreement and for notice to the employees that the same is no 
longer binding upon them. No funds of the estate shall be used 
by a debtor or a trustee for the purpose of maintaining com- 
pany unions (§ 272). 

















TOPICAL INDEX 53 


TOPICAL INDEX OF PRINCIPAL MATTERS 


(References are to pages) 


Acceptances es 36, 37, 38 
Percentage Necessary for Confirmation 38 
Solicitation 37 

Allowances 42 

Answer ; 26 

Appeals “ 47 

Applicability of Chapter X 24 

Attorney or Agent 50 

Bankruptcy—Inclusion of Other Chapters 24 

Bankruptcy Following Dismissal : ; - 44 

Claims 
Date of Determining Provability oe ee 33 
Executory Contracts 34 
Landlord’s Claims 34 
Proof : 33 
Provability 33 

Classification of Creditors and Stockholders 33 

Corporation 
Defined ; 24 
Classes Included ; 24 
Classes Excluded 24 

Confirmation 
Effect of ae a deidedangnapactiie 40 
Procedure Following 40 

Consummation 40 
Substantial - 39 

Court 
Jurisdiction om ; 27 

Debtor 
Continuance in Possession - 29 
Title, Rights and Powers 46 

Depositories 48 

“Disinterested” Sneusieetoiaianaiaioalions 29 

Dismissals 30 

Dismissal with Bankruptcy Following 45 

Executory Contracts ; 34 

Final Decree ; 41 

General Orders in Bankruptcy 48 

“Good Faith” res 26 

Income Tax Effect 51 

Intervention Generally . ' 48 

Intervention by SEC 50 

Jurisdiction of Court 
In General ; 27 
Prior to Approval of Petition : wih 27 
After Approval of Petition 28 

Labor Unions : : 48, 52 

Limitations, Statutes of 46 

Lists, Use and Restrictions , 30 

Modification of Plan 39 
None After Substantial Consummation 39 

Notices 
Generally ; ; eS ee ica ; 48 
To SEC 49 


To Secretary of Treasury 50 








54 MASSACHUSETTS LAW QUARTERLY 


Parties 
Petition Under Chapter X Amended Into Chapter XI Proceeding 
Petition—Approval of 
Hearing After Approval 
Petition Filed in Pending Bankruptcy 
Petition 
Who May File 
Necessary Allegations 
Service 
Plan 
Acceptance 
Approval 
Order 
Necessary Findings 
Hearing on 
Confirmation 
Contents 
Mandatory Provisions 
Permissive Provisions 
Modification 
Procedure After Filing 
Involving Public Utility Corporation 
Submission to SEC , 
Submission by Examiner when Debtor in Possession 
Submission by Debtor, Any Creditor, Indenture Trustee or Stock- 
holder when Debtor in Possession 
Submission by Trustee 
Submission for Acceptance 
Public Utility Corporation 
Plan Involving 
Schedules 
Debtor’s 
Trustee’s 
Securities Act 
Applicability of 
Intervention by 
Notices to 
Submission of Plan to 
Stamp Taxes 
Subsidiary Corporation 
Substantial Consummation 
Taxes 
Accruing After Confirmation 
Income Taxes 
Stamp 
Time 
Power of Court to Extend 
Trustee 
Appointment 
Duties 
Title, Rights and Powers 
Treasury 
Notice to 
United States 
Notice of Confirmation of Plan Affecting 
Status as Creditor of Stockholder 


36 
36 
36 


38 


41 
51 


51 
34 
29 
31 
32 


50 


40 
33 














MASSACHUSETTS BAR ASSOCIATION 
REORGANIZED COMMITTEES 1953-1954 


Barnstable: 
Berkshire: 
Bristol: 


Essex: 


Hampden: 





Hampshire: 
| Middlesex: 


Norfolk: 
Plymouth: 
Suffolk: 


Worcester: 


Suffolk: 





Barnstable: 
Berkshire: 
| Bristol: 


Essex: 








REORGANIZATION COMMITTEES 


LEGISLATIVE COMMITTEE 


General Chairman 
Hon. JACOB J. KAPLAN, Boston 
Sub-committee on General Legislation 


Mark E. Gallagher, Jr., Chairman, Boston 


Peter M. Sykes, Hyannis 
James J. Scullary, Pittsfield 


Edmund F. Henry, Attleboro 
Louis J. Ostric, New Bedford 
Walter G. Powers, Taunton 


Hon. John E. Murphy, Peabody 
Patrick F. Shanahan, Lynn 
Frederick H. Tarr, Gloucester 


Irving M. Cohen, Springfield 
Michael J. Donahue, Holyoke 
Sanford Keedy, Amherst 

Erwin N. Griswold, Cambridge 
Edward J. Samp, Jr., Cambridge 
Russel H. Eliot, Foxboro 

I. Manuel Rubin, Brockton 


Margaret M. Curley, Boston 
David C. Ganak, Boston 


Samuel B. Horovitz, Boston 
Richard B. Johnson, Boston 


Archibald W. Mitchell, Worcester 


Sub-committee on Pending Legislation 
Harris A. Reynolds, Chairman, Boston 
Eugene Lyne, Boston 
Leo A. Reed, Boston 


Sub-committee on Probate and Real Estate Law 
Frederic J. Muldoon, Chairman, Boston 


Kenneth E. Wilson, Hyannis 

John J. Donna, Pittsfield 

Raymond S. McLeod, New Bedford 
Ray C. Westgate, Fall River 

Roy K. Patch, Salem 
Clark S. Sears, Salem 





56 MASSACHUSETTS LAW QUARTERLY 


Franklin: Charles N. Stoddard, Jr., Greenfield 
Hampden: Selden G. Brooks, Springfield 
Hampshire: Frank E. Tuitt, II, Northampton 
Norfolk: Anna E. Hirsch, Dedham 

Plymouth: James H. Fitzgerald, Brockton 
Suffolk: Helena V. O’Brien, Boston 


Eleanor Odien, Boston 

Marshall R. Pihl, Boston 
Worcester: Henry C. Anderson, Worcester 

Thomas R. Mountain, Worcester 


Sub-committee on State Departments and the Judiciary 


William A. Waldron, Chairman, Boston 
Berkshire: Frank W. Cimini, Pittsfield 
Bristol: S. Emory Bentley, New Bedford 
Patrick H. Harrington, Fall River 
Talbot T. Tweedy, Taunton 
Essex: C. Francis Leary, Newburyport 


Harry N. Steinberg, Lawrence 
Richard J. White, Lynn 


Franklin: Harvey B. Kramer, Greenfield 
Hampden: Charles V. Ryan, Springfield 
Hampshire: James C. O’Donnell, Northampton 
Plymouth: Thomas W. Prince, Brockton 
Suffolk: Charles W. Bartlett, Boston 


Sturtevant Burr, Boston 
Dorice S. Grace, Boston 
Richard H. Lee, Boston 
A. John Serino, Boston 


Worcester: Albert G. Bergquist, Worcester 


Sub-committee on Superior and District Courts 


Livingston Hall, Chairman, Cambridge 


Barnstable: Daniel J. Fern, Hyannis 
Berkshire: Lincoln S. Cain, Pittsfield 
Essex: Catherine L. Begley, Salem 


William E. Carey, Lynn 

Henry R. Mayo, Jr., Lynn 
Franklin: George J. Hayer, Greenfield 
Hampden: Robert H. Doran, Holyoke 

James F. Egan, Springfield 
Hampshire: Edward L. O’Brien, Northampton 
Norfolk: Andrew G. Geishecker, Dedham 
Plymouth: Eben G. Townes, Brockton 








Suffolk: 


Worcester: 


Barnstable: 
Berkshire: 
Bristol: 
Essex: 
Franklin: 
Hampden: 
Hampshire: 
Plymouth: 
Suffolk: 


Worcester: 


Barnstable: 
Berkshire: 
Bristol: 
Essex: 


Hampden: 
Hampshire: 
Middlesex: 
Norfolk: 


Plymouth: 
Suffolk: 


Worcester: 


REORGANIZATION COMMITTEES 


John A. Daly, Boston 

Alan J. Dimond, Boston 

J. Newton Esdaille, Boston 
Joseph Ford, Boston 

Lenahan O’Connell, Boston 
Bertram A. Sugarman, Boston 
Bernard N. Vernon, Boston 


Samuel Seder, Worcester 


Sub-committee on Taxation 


Thomas Kaplan, Chairman, Boston 
Henry F. Smith, Hyannis 

James M. Rosenthal, Pittsfield 
Roland G. Desmarais, Fall River 
Cedric L. Arnold, Lynn 

Melvin G. Barclay, Greenfield 
Maurice H. Baitler, W. Springfield 
David F. Keefe, Northampton 


John R. Wheatley, Brockton 
Benjamin Arac, Boston 
Joseph H. Danis, Boston 
Patricia L. Foley, Boston 
Alvin 8S. Hochberg, Boston 
Philip J. Woodward, Boston 


Robert D. Price, Worcester 


COMMITTEE ON PUBLIC RELATIONS 
Casper T. Dorfman, Chairman, Boston 


Paul P. Benson, Jr., Orleans 

John A. MacGruer, Jr., Pittsfield 
Hugh Morton, Fall River 

Charles J. Goldman, Lynn 
Andrew R. Linscott, Lynn 
Edward Morley, Manchester 


Daniel E. Burbank, Jr., Longmeadow 


Norris E. Dibble, Springfield 
Luke F. Ryan, Northampton 
Susanne P. Shallna, Cambridge 
Herbert B. Ehrmann, Brookline 
Cornelius T. Scanlon, Braintree 
Hugh R. Maraghy, Plymouth 
Henry Alpern, Boston 
Lawrence E. Corcoran, Boston 
Sybil H. Holmes, Boston 
Blanche M. Quaid, Boston 
Andre R. Aubuchon, Fitchburg 
Robert J. Whipple, Worcester 


57 








58 MASSACHUSETTS LAW QUARTERLY 


GRIEVANCE COMMITTEE 
Harold Horvitz, Boston, Chairman 
Arlene F. Molloy, Boston, Secretary 
Joseph T. Bartlett, Greenfield Benjamin D. Novak, Springfield 


Joseph H. Beecher, Hyannis Fredric S. O’Brien, Lawrence 
Ines DiPersio, Belmont Francis J. Quirico, Pittsfield 
Edwin P. Dunphy, Northampton Paul C. Reardon, Quincy 

Isadore S. Levin, Fall River Joseph Talamo, Worcester 
Harry D. Linscott, Lynn George L. Wainwright, Brockton 


Walter H. McLaughlin, Boston 


Associate Members 


Richard E. Blake, Salem 

Eliot P. Brooks, Holyoke 

Kleber A. Campbell, Jr., Worcester 
Stanley L. Cummings, Greenfield 
Andrew P. Doyle, New Bedford 
George Karelitz, Haverhill 

Edmund M. Murray, Wellesley 
Amedeo V. Sgarzi, Plymouth 
Kenrick A. Sparrow, Orleans 

John E. Welch, Taunton 


MEMBERSHIP COMMITTEE 


Frederick G. Fisher, Jr., Boston, Chairman 
Barbara P. Berry, Boston, Secretary 
Vice-Chairmen: 

Berkshire County 

Frederick M. Myers, Jr., Pittsfield 
Bristol County 

Barney Papkin, New Bedford 
Dukes, Barnstable and Nantucket Counties 

A. Harold Castonguay, Hyannis 
Essex County 

James T. Ronan, Salem 
Franklin County 

Francis E. Dolan, Jr., Greenfield 
Hampden County 

Irving M. Cohen, Springfield 




















REORGANIZATION COMMITTEES 


Hampshire County 
William H. Brownell, Northampton 

Middlesex County 

Denis Maguire, Westford 
Norfolk County 

Charles J. Kickham, Jr., Brookline 
Plymouth County 

Albert C. Doyle, Brockton 
Suffolk County 

Lawrence E. Corcoran, Boston 
Worcester County 

Irene Gowetz, Worcester 


List of Members 
Gregory H. Adamian, Cambridge 
Andrew Anderson, Westfield 
Lloyd Anderson, Worcester 
Richard A. Bentley, Taunton 
Philip A. Brancucci, Cambridge 
John E. Connelly, Boston 
James A. Crotty, Worcester 
William DiMarzio, Plymouth 
Roger J. Donahue, Boston 
Robert J. Donelan, Great Barrington 
Michael J. Donohue, Holyoke 
Patricia L. Foley, Boston 
Harold Hayes, West Yarmouth 
Robert M. MacInnis, Gloucester 
Cortland A. Mathers, Brockton 
Edwain A. Nelson, Jr., Brockton 
Edwin M. Podolak, Amherst 
Richard M. Riley, Lynn 
Theodore L. Schiavoni, Haverhill 
John M. Shea, Pittsfield 
William F. Stapleton, Holyoke 
Thomas V. Sullivan, Lawrence 
Francis Swift, Boston 
J. Blake Thaxter, Jr., Cohasset 
Lawrence Urbano, Williamstown 
Nicholas J. Vergados, Lowell 
George A. White, Jr., Worcester 





MASSACHUSETTS LAW QUARTERLY 


THE 18TH CENTURY MEANING OF WORDS 

Mr. Albert West received from Harold S. Davis of the Boston bar 
the following interesting comment on John Adams’ description of 
Governor Pownall’s style, quoted in West’s article on Pownall in the 
“Quarterly” for August 1953 (p. 27). 

“The quotation from John Adams with which your sketch of 
Pownall closes illustrates most interestingly the changes in the 
meaning of words which take place in the course of time. Adams 
speaks of Pownall’s writings as couched ‘in an uncouth and disgust- 
ing style’. Plainly Adams is not here using the word ‘disgusting’ 
in the modern sense of ‘offensive’ or ‘nauseous’ but in its etymologi- 
cal sense of ‘crude’ or ‘unattractive’. Adams’s remark recalls the 
similar shift in usage which appears in the summary of Washing- 
ton’s character prepared by Thomas Jefferson near the end of his 
life. After mentioning various qualities which contributed to 
Washington’s greatness, he observes, as you may recall, that the 
most striking of all Washington’s characteristics was ‘prudence’; 
this struck me as damning with faint praise until I realized that in 
Jefferson’s time the quality to which he refers would today be called 
‘sagacity’, and the ‘prudence’ to his mind meant something much 
more fundamental than a mere disposition to move cautiously. 
‘Interesting’ is yet another word which has today lost much of its 
original meaning; if one hundred and fifty years ago an official 
position was spoken of as ‘interesting’, the normal meaning seems 
to have been ‘exacting’ or ‘exigent’, I can imagine that a study of 
these shifts in the meaning of common words might be exceedingly 
‘interesting’ in the modern sense.” 
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